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ABNER HARRELL & Co.v. JAMES OWENS. 


The rule of diligence which measures the liability of common bailees for hire, 
is riot'that by which the engagements of common carriers is to be tested. 
‘The latter can be excused from the non-performance of their contracts, by 

_ nothing short of the act of God, or of the public enemy. 


Tus was an action of assumpstr brought to charge the Decemsen, 
_ defendant as a common carrier, for not delivering within a _1°35-_ 
reasonable time, certain articles in pursuance of the follow- 
ing written agreement : 

“Received from Alpheus Forbes, junr. on board the 
Schooner Carolina, Cork, one hogshead molasses, three 
barrels whiskey, two barrels flour, one barrel sugar, and 
one keg tobacco, which I promise to deliver unto Messrs. 
Abner Harrell & Co. at Mount Pleasant Fishery, on the 
Chowan River, N.C. They paying freight and lockage 
for the same as customary. 

“ Norfolk, March 28th, 1834. 

(Signed) James Owens.” 
Upon the trial at Hertford on the last Circuit, before 


Vot. 1. 36 
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1835... his Honor Judge Serrzz, it appeared that the defendant 





Harerert 


vw. 


Was the captain or master of the schooner Carolina, men- 
tioned in the contract ; that Mount Pleasant Fishery, the 


Owzns. place where the plaintiffs’ goods were to be delivered, was 


situated about fifteen or twenty miles below Winton, on the 
Chowan river; that the usual time of a trip for vessels 
from Norfolk to Winton is six or eight days, though the 
voyage may be protracted three or four days longer by 
adverse winds and tides; that no such cause of delay oc- 
curred in the present case,-but that the defendant instead 
of stopping at Mount Pleasant, the plaintiffs’ fishery, on his 
way up the river, passed on to Winton, where he deposited 
a part-of the plaintiffs’ goods, from which place the plain- 
tiffs some days afterwards sent for and obtained them; 


the balance of the goods the defendant took on with him ~ 


in a trip higher up the river, and on his return down deli- ~ 
vered them to the plaintiffs at their said fishery. It 
appeared further from the cross-examination of one of the _ 
plaintiffs’ witnesses, that when the defendant was at Win- | 
ton on his way up the river, upon his being informed that 
he had passed by the plaintiffs’ fishery, he stated that he had - 
been told that the fishery was above Winton, and.witness — 


expressed his belief that the defendant would have imme- 


diately returned to the said fishery if the wind and tide ~ 
had been favourable. It was also proved by the person ~ ~ 
with whom the plaintiffs’ goods were left at Winton, that 
at the request of the defendant he had given immediate 
notice to the plaintiffs’ of such deposit. The plaintiffs, it ~ 
appeared, had commenced hauling their seine at Mount 
Pleasant on the 7th of April, and their goods were received 
from Winton some ten or fourteen days afterwards. There 
was no allegation that any part of the goods had not been. 
delivered at all, but the only question was, whether the 


defendant had delivered the articles mentioned in his con- 


tract, or had caused them to be delivered to the plaintiffs, 
within a reasonable time. 

His Honor charged the jury, that the defendant was 
bound to use all the diligence that a prudent and discreet 
man would use in the management of his own business ; 
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that if he was not acquainted with the river Chowan and Dzcemsrs, 
the several fisheries thereon, it was his duty to have made —2-_ 
necessary and proper inquiries in relation to the place of _—— 
the plaintiffs’ fishery, before he left Norfolk, and also of Ownss. 
those he might meet on his voyage upon the river; and to 

have used all other means in his power to find out Mount 
Pleasant, the place of delivery. That if the jury should 

be of opinion that the defendant had used all the diligence 

and caution that a prudent and discreet-man would use in 

the management of his own affairs, in his endeavours to 

find out Mount Pleasant, the place of delivery, and that 

the articles were delivered to the plaintiffs’ as soon as the 
defendant could, after using this degree of diligence and 
caution, he was entitled to their verdict; but, if on the 

other hand, the jury should be of opinion that the defendant 

had failed to use the degree of diligence and caution before 

stated, they should find for the plaintiffs ; and should give 

them such damages as they had sustained by reason of the 
defendant’s failing to deliver the articles at the place stipu- 

lated, within a reasonable time. A verdict was returned 

for the defendant, and the plaintiffs appealed. 


» No counsel appeared for either party. 





— 


f 
fy 


Sr s+ ee 


Gaston, Judge.—We are of opinion that there is error in 
the instructions given to the jury upon the trial of the issues 
in this cause. The law for the advancement of trade, 
justly regarded as materially affecting the interests of the 
whole community, imposes upon public carriers a respon- 
sibility far more rigorous than that which attaches to ordi- 
nary bailees for hire. The rule of diligence which measures 
the liability of these bailees, is not that by which the 
engagement of the defendant was to be tested. He could be 
excused from the non+performance of his contract, by 
nothing short of the act of God, or of the public enemy. It 
is not enough that he has exerted all the diligence which a 
prudent man would exert in the management of his own 
affairs, to find out the place where the articles were to be 
delivered. Having engaged for freight to carry them to, 


- ere ewe 
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Decemser, and deliver them at that place, he cannot allege ignorance, 


1835. 





want of skill, or any excuse arising‘from human fault or 


Hanae human weakness, as a defence for violating his engagement. 
Owzns. The true question is not one of actual blame, but of legal 


obligation. 
The judgment must be reversed, and a new trial award- 
ed. 


Per Curiam. Judgment reversed. 
— —— 


WILLIAM CARR and the Trustees of the University v. DAVID J. 
M‘CAMM et. al. 


Upon an issue of devisavit vel non, it is not absolutely necessary as a rule of 
law, to prove besides capacity in the supposed testator, and the formal exe- 
cution of the paper, the further fact by distinct evidence, that the testator 
knew the contents of the instrument; for the jury may infer such knowledge 
from the evidence of capacity and execution. 


The case of Downey v. Murphey, ante, p. 82, confirmed, 


Tuts was an issue of DEVISAVIT VEL NON, Upon a paper 
writing offered for probate, as the last will and testament 
of Hugh M‘Camm, deceased, by the plaintiff Carr, one of 
the executors therein named, and by the other plaintiffs, 
the trustees of the University, as residuary legatees in said 
supposed will. 

On the trial at Sampson, on the last Spring Circuit, be- 
fore his Honor Judge Szawe.t, after much evidence pro- 
duced on both sides relative to the sanity of the supposed 
testator at the time of the execution of the alleged will, it 
was proved by the testimony of the subscribing witnesses, 
that the paper was not read over at the time of its execu- 
tion, either by the testator himself or by any other person. 
It also appeared that it was written by John M‘Camm, to 
whose son a legacy of five hundred dollars was given in 
the will; and that no person was present at the execution 
but the testator, the writer, and the subscribing witnesses. 

His Honor charged the jury, “ that if they were satisfied 
that Hugh M‘Camm executed the paper as his last will, 
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and at the time thereof he was of sound mind, yet if it Dzcemsrs, 
should appear to them that the will was written by John _'®*. 
M‘Camm, the father of the legatee, who was to be benefit- a"* 
ted by the legacy of five hundred dollars mentioned in the M:Camm. 
will, there ought to be evidence to them that the testator 

knew the contents of the will.” Under this charge the 
jury found against the paper writing, and the plaintiffs 
appealed. 

Badger, for the plaintiffs. 
| W..C. Stanly and Henry, for the defendants. 


Dantet, Judge, after stating the case, proceeded :—A 
disposing capacity in the supposed testator, is necessary, 
and a knowledge of the contents of the instrument; but in 
point of law, such a knowledge is presumed from the fact 
of execution, if the capacity be satisfactorily established. 
In the case of Smith’s will, (Downey v. Murphey, ante, 90,) 
this Court said, “is there a principle to be found laid down 
any where in the common law, or a positive precept, that it 
is necessary to the validity of a will of a man, written in 
his last illness, and when very weak from disease, by one 
who takes a large legacy under it, and was the confidential 
friend and adviser of the alleged testator, that those who 
offer the will, should distinctly prove, beside the testable 
capacity of the maker, and the due formal execution of the 
instrument, the further fact, by distinct evidence, that the 
maker knew and approved of the contents of the instru- 
ment? If there be such a proposition, it has escaped our 
researches among the treasures of the common law. After 
proof of capacity and execution, the common law lays 
down no rule upon the subject, but submits the general 
question to the jury for a decision according to their con- 
clusions upon the actual facts of undue influence, imposi- 
tion on the testator, his knowledge of the contents of the 
paper and assent thereto, under the comprehensive inquiry 
whether a fraud has been practised.” As we understand 
the charge, the judge informed the jury that there ought to 
be evidence to show that the testator knew the contents of 
the will, over and above what presumptively arose from 
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Decemsrr, the formal execution of the paper as a will; that the law 


1835. 





demanded such further evidence of that fact, before they 
were authorised to find in favour of the paper’s being a 
will, on the supposition of the case being as he stated it. 
In this opinion we think he erred. The non-production of 
such evidence by the plaintiff, was but a circumstance, 
which the jury might link with other facts and circum- 
stances to aid them in their conclusion whether the paper 


‘had been fraudulently obtained or not. But it was not in 


law, under the case put, incumbent on the plaintiff to pro- 
duce other and distinct evidence, that the testator knew the 
contents of the will, over and above that which was to be 
presumed from the, formal execution, before he could de- 
mand a verdict in his favour. The judgment must be 
reversed and a new trial granted. 


Per Curiam. ‘ Judgment reversed. 


DEN ex dem. of JOHN WEBB v. DAVID HALL. 


In questions of boundary, a plat or map of an adjoining tract of land, made 
at the instance of the owner, is evidence, as the act of the owner, against 
him and all persons claiming the same land under him; = 
conclusive, and may be explained. 


Tus was an action of esecrment, brought by the lessor 
of the plaintiff, to recover the possession of a small parcel 
of land, included between the dotied lines B. K. F. C., 
as represented in the annexed diagram. 
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On the trial at Stokes, on the last Circuit, before his 
Honor Judge Norwoop, the lessor of the plaintiff made 
out his case by producing a grant from the state bearing 
date in 1832, covering the land in dispute; and proving the 
defendant in possession. 


The defendant set up title under a grant from the state. 


to one David Lawson, dated in 1780; and showed a regu- 
lar chain of conveyances down to himself. The grant to 
Lawson called for the following boundaries, to wit :—Be- 
ginning at the Virginia line on a white oak; running south 





twenty-five chains, crossing said branch to a white oak; © 


thence east forty chains toa red oak ; thence north twenty- 
five chains to a post on the Virginia line ; thence west forty 
chains to the beginning. The dispute between the parties 
was, whether the point represented on the diagram by B 
or K was the corner called for by the grant to Lawson. 
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Deceuser, It turned out, upon a recent survey, that the line from A, 


1835. 





Wens 


Hatt. 


at the beginning corner of the Lawson tract, to K, was 
about twenty-four poles more than that called for in the 
grant. The defendant introduced several witnesses for 
the purpose of proving that K was marked and established 
as the corner of Lawson’s grant at the time of the original 
survey ; and then produced the field book of Joseph Cloud, 
the original surveyor, (he being dead,) from which it 
appeared that Cloud had, in the year 1779, made a survey 
for one David Davidson, of a tract of land containing 
214 3-4 acres, on which a grant issued in 1783; and also, 
that he had made a survey for David Lawson, in which he 
called for the Virginia line, a white oak, thence south. 
twenty-five chains to a white oak, David Davidson’s cor- 
ner. It further appeared in evidence, that one Beazley at 
one time owned the lands set forth in the grant to David- 
son; and that the lessor of the plaintiff was then the owner 
of the same lands, having purchased them at a sheriff's 
sale under an execution against Beazley. The defendant 
then proposed to offer in evidence a plat made in the year 
1825 at the instance of Beazley (who claimed all the lands . 
adjoining that in dispute lying to the south and west,) by ~ 


- Joseph Cloud, the original surveyor, with his notes and 


explanations, for the purpose of showing that the point K 
was the original corner of the Davidson tract, and theone 
mentioned in the field book of Cloud as the corner of Laws 
son’s grant or survey. Another plat made by Cloud in 
the year 1822, setting forth the lands adjoining that in dis- 
pute, on the east, south, and west, as alleged by the 
defendant, was also offered by him; but it did not appear 
at whose instance the latter plat was made, or from whose _ 
custody it came. These plats his Honor refused to admit, 


_upon the ground that they did not appear to have been 


made by Cloud, upon any survey by him then made, or 
from his field book, or in the discharge of any official duty 
required of him by law. The lessor of the plaintiff then 
having offéred evidence tending to shew the original cor- 
ner to have been at B, the jury returned a verdict for him. 
A motion was submitted by the defendant for a new trial, 


_because of the rejeetion of the plats, it being contended— 
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Sn, Rael ite el papeent contained in them Decemsrr, 
ble as evidence in questions of boundary ; and 7 

t one of the plats was made at the request of =— 

Steps whom the less6r of the plaintiff claimed the Hatt. 

sac tract, and that it settled the corner of that tract 

it K; ; and was therefore evidence against the lessor 

1 intiff as to the establishment of that corner. The 

Y “was overruled and the defendant appealed. 


el appeared for either party. 















prin, Chief Justice.— We are of opinion that the sur- 
sy or map of 1825 was proper evidence, upon the ground 
hat it made at the instance of Beazley, who was then 
» owner of the estate now claimed by the lessor of the 
plaintiff. - - The Lawson tract and the Davidson tract began 
5 ‘ahithe ine. corner on the Virginia line; and the white 
oak, it seems from the original field book, was the common 
terminus of the first line of both tracts. Beazley owned 
tract, and also the tract called the Burge 
73 and hé claimed, according to the map, that the 
rt oak of the Davidson tract stood in the line of 
re ‘tract. The map would be evidence against him 
te of his estate or claim—not upon the ground 
s the work of the county surveyor, or a plan 
y drawn by the original surveyor, upon whose 
ple cate Ea patents issued, but because it was Beazley’s 
: And itis also evidence against those who claim 
the es te through him. But it would not be conclusive 
pes either, and might be explained. Bridgman v. 
‘ Jennings, 1 Lord Ray. 734. The plat of 1822, we 
» was properly rejected, because there was no evi- 
dence’ at whose instance it was made, nor from whose 
custody the paper came. | 
There must be a venire de novo. 


Pan Cunraw. : Judgment reversed. 


Vou L 37 








"« the use or control over the negroes given as above’ 
“ daughter Lucy’s children. But if she survives him, 
“my said daughter Lucy may have the “ee $e wt 
“negroes during her widowhood and no lo 
death of Walker Bennett, and the identity <¢ 
sued for, with those mentioned in the will, were f 


EN 


Gaston, Judge. It was necessary for the p to 
show on the trial, that under the will of her father, I - 
uel Wicks, she had acquired a Jegal right to the + 


sued for, and we concur with the judge below in the opinion 
that this was not shown. It seems to us, — that 





IN THE SUPREME COURT 






LUCY BENNETT ». GEORGE WILLI 


Where a testator bequeathed certain slaves to the children of his daughter, and 


expressed his wish that his son-in-law should not have the “ use or control” 
of the said slaves ; and then sybjoined, “ but if she survives him, then my 1 
said daughter may have the use of said slaves during her widowhood 3” é' a 
held, that the daughter did not take a legal estate in the slaves upon ¥ : 
an action at law could be sustained, but that her interest was only an 
table one, and could be protected only in a Court of Equity. 





















The plaintiff claimed the slaves sued for undel 


lowing clause in the will of her father, Emanuel Wicks 
“give and bequeath unto the children of my dau; 
“Lucy Bennett, Lydia and her sister Mary, all which with | 
« théir future increase, I give to them and their heirs for: 


ever; it is my will that Walker Bennett shall not have 


His Honor held, upon this statement of facts, th 


ar 


plaintiff could not maintain an action at law; tk < 4 
words in the will of Emanuel Wicks, “may have t , a 
of the said negroes during her widowhood,” gave We ‘iy . 
an equitable interest, such as a Court of Equity alone could 
protect. In deference to this opinion, the plaintiff submit- 






ted to a nonsuit, and appealed. aa». 4 
No counsel appeared for the plaintiff. + Sed a . E- 
W. A. Graham, for the defendant. mr bs a “1 : 
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wil he sl ves themselves were given wholly to the chil- Deceuser, 
plaintiff, and for her was provided a contingent 
benefit from the labour or hire of the slaves; which bene- “,, 
ficial interest it is competent only for a Court of Equity to Wuuum- 
‘ ‘ . SON. 
In the beginning of the clause in question, the absolute 
estate in the slaves is bequeathed to the children, in as strong 
language as could have been employed for that purpose ; 
id there is no subsequent limitation manifesting an intent 
to Gefeat or abridge this primary disposition. The testa- 
, not design by the term “use” to convey the idea of 
lary ownership, but simply of benefit or profit. This 
nt from that part of the clause in which he guards 
i son-in-law having the use or control of the slaves. 
sould not have apprehended that a father would take a 
" erest in the property given to children, and did 
‘not insert this provision as a security against that result, 
but he might reasonably fear, that as natural guardian to 
the children, he wouldassume the control over the property, 


Satuctly yo himself its profits, unless this use were 












icted. This use, as distinct from owner- 
h he declared the son-in-law should not have, he 


: — 3 Soom | # to his daughter, (“she may have the use”) during 















“he 


7 i dowhood . The right to this use, as distinct from 
rship, is not a legal title in the slaves, which is neces- 
to support an action of detinue. 
BRA séeatraction consistent with the language of 
‘the testator, could have been put on the will, without 
hazarding the defeat of his main object. If the estate to 
-children determines in the event of their mother 
ving the father, and gives place to the legal estate lim- 
Over upon that contingency, under what provision Of 4 condi. 
$ , will they re-acquire the estate? It is a maxim of tion or lim- 
law, that a condition or limitation annexed to an estate, cooney Sl 
Ceptpoys the whole of the estate to which it is annexed, and eae deaa de- 
_ part only of it. There can be no question but that ers ew of the 
the children were the principal objects of the testat ee Rls 
bounty, and were designed to take the entire interest in annexed, 
slaves, legal and beneficial, subject only to the contingent nately “ 
provision for their mother. But let the whole saterandy to it. i 
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a them be destroyed, by construing this contingent provision 
into a limitation, and the will makes no disposition of the 
BexxeTt roperty in the slaves after the expiration of her temporary 
Wu.us- dominion. 

“Pur Contam. Judgment affirmed. 





——— 


ALEXANDER and GEORGE TORRENCE, Executors of ANN TOR- 
RENCE v. WILLIAM GRAHAM. bat 


Where no particular instructions were asked on the trial, a new trial will not 
be granted, unless the party praying it can show that the jury was probably 
misled by the charge of the judge. ae 

When a controversy turns upon the question, whether certain slaves 1 
were put into the possession of a daughter upon her marriage, 
tended as a git or a loan, and there was no written evidence of the trans- 
action, and no precise formula was stated by any witness to have been 
used. in it, it is not erroneous in the judge to leave the ease tothe jury to » 
decide upon all the evidence, whether a gift or a loan was intended, —_. 

Where a submission to arbitration was by parol, and the award of the arbi- 
trators was also unwritten, it is not error in the judge to leave it to the 
jury to decide upon the testimony, what was the true question « 
and what was the real question decided in the award, and then to 


them what would be the law, according as their finding might be t e one 
way or the other. hy 





2s ee 
Tuis was an action of rrover brought by the plaintifis = 
to recover the value of certain slaves alleged to belong to 
the estate of their testatrix, tried at Iredell on the Fall” 
Circuit of 1834, before his Honor Judge Martin. © 
The defendant set up a claim to the slaves in question, as 
the administrator of James M‘Kaight, whose title to them 
was as follows. James M‘Knight, in the year 1800, inter- 
married with Betsey Torrence, the daughter of the plaintiffs’ 
testatrix, and soon after, upon his leaving his ~-in- 
law’s house with his wife to settle to themselves, the old 
lady proposed to give him two negro girls; but he declined 
to receive them, stating that he did not wish to own that © 
kind of property, as he had conscientious scruples about 
holding slaves. His mother-in-law insisted upon his taking 
them, alleging that her daughter was weakly, and would 
need their assistance ; but upon his still refusing, she said 
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she would send them, not as his, but as the property of Drcemsrr, 


Betsy his wife; and upon these conditions he agreed that 


1835. 





they might be sent. The slaves were accordingly sent to T****™ 
his house, and remained in his possession until his death in’ Gasnax. 


1831. Ann Torrence, the mother-in-law of M‘Knight, 
lived only about one year after the marriage of her daugh- 
ter, and just before her death, having called in one John 
Harris to write her will, she sent a messenger to see 
wae about the negroes, in order, as she said, that she 
it “settle the matter about them in her will.” M‘Knight 

: to the messenger that he did not want the slaves, 
“ ‘there they were, the old lady could send and take them 
away.” Several witnesses were examined to prove that 
| always disclaimed the ownership of the slaves ; 

3 pe it appeared that on one occasion, he stated to a wit- 
ness that he had once sold one of the negroes conditionally 
4to @ man by the name of Hargrove, but that his wife 
bjected ‘and the bargain was annulled. After the death 
of ence, the executors came to demand the slaves 









night, when it appeared that he was willing to 

eliver them up, but his wife was not ; whereupon it was 

eet ‘to leave’ it to arbitrators, “to decide what Mrs. 
Ps intended should be done with the negroes. The 
a day was appointed, and it was left to Messrs. Huggins and 
‘Meeks, who called on John Harris. The referees decided 
that it was the old lady’s wiSh for her daughter, Betsey 
M‘Knight, to have them during her life, and that she should 
have them accordingly.” M‘Knight then said, that if 
Betsey was under the sod, they might take them immedi- 
ately. The slaves were not mentioned in the will. . Betsey 
M‘Knight died before her husband in 1830. After the 
deathof M‘Knight, the slaves were demanded of his admin- 
istrator, and upon his refusal to deliver them, the suit was 
commenced in 1832. 

His Honor charged the jury, “that it was for them to 
decide whether the slaves in question had been given or 
lent to Betsey M‘Knight, the wife of James M‘Knight; 
that if they had been given to the wife, and nothing said 
by the husband, it would vest the title in him; but that if it 
was proposed to give property to the wife, and the hus- 
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Deceieeen, band expressly refused it, the title would not vest in him. 


If a slave was offered as a gift to the wife of a man who 
Tors=XCE had conscientious scruples about holding such property, 
Gaim. "and he expressly refused to receive it in that way,.no yle 
would pass; but as to the refusal to accept, they d 
take into consideration all the evidence bearing at 
point; the long possession, the sale to Hargrove, and every 
other circumstance bearing upon it. If it was a gift for 
life, the entire estate in the slaves would pass thereby, for 
there could not be reserved a remainder after a gift for 
life. As to the arbitrament and award, it seemed that it 
was submitted, and they decided that as it was ‘the old 
lady’s intent and wish that her daughter should hold 

slaves for her life, they therefore awarded them to hi fc 
life. Still they would decide from the evidence of th 








mission whether it was the loan for life, or the gift forlife. 


a 


Upon the whole, if it was a loan, find for the plaintiffs; but. 
if it was a gift, either absolute or for life, find for the defen- 
dants.” The plaintiffs had a verdict and the | 


appealed. 





During the progress of the trial, some- ohjecsiaaaials q 
Where it is made to the competency of evidence. A witness forthe — 


inferable 


od, that the Mrs. Torrence after her death, at which Mrs, Betsey 
wife is act M‘Knight was present, but her husband was not; and was 


pr nd —oF proceeding to state the conversation and agreement of the 
husband, ap Parties, when the defendant’s counsel objected to the evi- 


reba gi cr dence ; but the objection was overruled by his Honor, upon 
declare the ground that it was inferable from the facts already 
> ttre stated, that the husband had assented to the agency of the 

wife as to the slaves. Another witness, who was one of 
A witness the next of kin of the testatrix of the plaintiffs, was called, 
ee but objected to, whereupon he executed a release of his 
particular interest in the slaves in dispute to one of the executors, and 
inter he being still objected to, he was admitted, as it did not appear, 
hasinan nor was it alleged, that he had any interest in the said 
pres rl estate, except in the said slaves. These objections were 


where it ; 
Par ER insisted upon by the counsel in this court. 


pear that he 


Pearson, for the defendant.—The' judge below made 





from facts Plaintiffs spoke of a meeting of the heirs and connections of 
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this case turn upon a.difference between a gift for life and Demon, 


a loan for life. A gift and a loan are different, as a loan 





is a limited gift; but. a gift for life and a loan for life are Toxaxce 
the same, being both limited gifts. And as a gift for life Granam. 
vested the entire interest, so will a loan for life, for the has any 


same reasons. Formerly, it was thought that there could 


be no limitatiom after a life estate, even by will. Then a 
distinction was taken between a gift of the use, and of the 
chattel itself. This distinction is now abolished. Man- 
ning’s case, 8 Rep. 187. sete 10 Rep. 46. Hyde 
vy. Parrat, 1 Peere Williams, 1. Foscue v. Foscue, 3 
Hawks, 538. Fearne Cont. Rem. 406. 
‘Ist. The loan or gift for life by Ann Torrence to her 
daughter, vested the entire interest in her husband. For, 
0 M‘Knight refused to receive the slaves himself, 
* yet, as he assented to the loan to the wife for life, the 
o- oping operation of law became his property. 
2d The award of the slaves to the wife for life, acqui- 
Ta in by the executors, vested the entire interest in the 
husband, free from the idea of a gift or loan; and also from 


the y dissent of the husband. And the judge should have 


ee ‘the jury, and not have left it to them to decide 
_ from the evidence, what should be the effect of the award. 

An award in pais acquiesced in, is an agreement executed, 

or a bargain, and although by parol, would, before the act 
of 1806, (Rev. ch.'711,) have vested the title to slaves. 


Badger, for the plaintiffs.— It is not contended that there 
is a difference between the use of the slaves for life, and 
the slaves themselves for life; the use of a thing, and the 
thing itself being in law the same. But the rules of con- 
struction contended for by the defendant’s counsel does not 
apply here. We have nothing but the verbal declarations 
of the parties; there is no formal instrument ; and the intent 
of the parties as collected from their declarations are to 
govern. Here it was the intent of the parties that no 
interest at all should pass, but merely an indefinite loan at 
the will of the mother. It was not a vesting of the title to 
the slaves. Wherever a question arises upon verbal decla- 
rations, the court cannot lay down the same rules of con- 
struction as upon instruments in writing. 
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Decemsz, No specific instruction was prayed as to the effect of 
1685. the will, yet still the judge left it as a circumstance to the — 
TossxNc jyry. As to the award, nothing was submitted to the arbi- 
Geaux. trators but simply to ascertain the intention of the mother 
with respect to her daughter’s possession of the slaves. 
They were not authorised to make any order for carrying 
the intention into effect. The award did not affee 
design to affect the title, but only declared what was 
old lady’s meaning with respect to the possession, 


















Pearson, in reply.—The construction upon the words of a 
an instrument, and words proved by parol must be the 
same in legal effect. The former construction as to the — 
difference between the use of a thing and the thing itself, 
was founded upon the very same reasons, as the distinction 
now taken, and as the one has been abolishedeten eine = 
cannot hold. oy 

The award was that the wife “ should have” a adiyes ll 
during her life; and the award itself is more certain'than —— 
the testimony of witnesses as to what was intended by it. 

poets a we 

Gaston, Judge.—As no specific instructions appear to — 
have been asked by either party on the trial, the defendant = 
is not entitled to a new trial, unless he can show that the 
jury was probably misled by the charge of the judge. 
Upon a fair construction of the charge, we think that it is 
not liable to this imputation. The main question in con- 
troversy was the intention with which Mrs. Torrence. © ~ 
parted with, and Mrs. M‘Knight took the possession of the 
slaves. It was then the settled law that if a parentput 
personal property, into the possession of his daughter soon | 
after her marriage, it should be presumed prima facie, that ni 

__ the property was given absolutely in advancement of the 
daughter, but that this presumption must yield to proof 
that the property was only lent. Carter’s Executors v. 
Rutland, 1 Hay. Rep. 97. Killingsworth v. Zollicoffer, 
2 Hay. Rep. 72. Robinson v. Devane, Ibid. 154. Much 
evidence was offered tending to show that the negroes in 
question had not been given, but lent. And the Judge 
was perfectly correct in leaving this part of the contro- 














OF NORTH CAROLINA. 289 


versy to the jury, with directions to decide, upon all the Drceusrr, 
evidence,whether it was a loan or a gift. Ifa loan, the _'™* 
law pronounced its effect to be that of a bailment, revoca- Lae 
ble-at the will of the bailor. We need not perplex our- Ye a 
selves with the question, what interpretation it would put What con. 
upon the case proposed, of a Joan expressly declared to be = 
No witness testifies to any precise formula which would 
a cused i im the transaction, so as to render it necessary to —— 
ine upon its technical operation. The transaction sone Ae a 
was informal, and the proper inquiry was to ascertain for life. 
from the acts and declarations of the parties, and all the Qu? 
Other attending circumstances, whether it was thereby 
intended to transfer any legal dominion in the slaves them- 
. selves, or only to permit them to be held free from hire, 
_ until the owner should think proper to redemand them. 


It is insisted, however, by the defendant, that whatever 


- si might have been the understanding or contract when the 


- faegtoes were put into Mrs. M‘Knight’s possession, the 
_ “award.of the arbitrators gave a legal title for life, and that 
this, in the case of a chattel, constitutes the entire dominion 
Ss therein ; ‘and that therefore the charge of the Judge was on 
le ‘this point erroneous. Before we examine whether such 
} would be the operation of an award in those terms, it is 
well to inquire what were the instructions in relation to the 
award. The statement of his Honor’s opinion on this part 
of the case, is given so briefly as to render it somewhat 
obscure. But it was the duty of the party who excepts to 
the opinion, to see that it should be so spread upon the 
record, as to enable us to determine whether in truth it 
bears the interpretation which he affixes to it. We are 
not permitted to doubt but that it would have been stated 
more fully, had it been desired by the defendant, so as to 
present distinctly, the views which the Judge intended to 
convey. * Examining the opinion as expressed, in connec- 
tion with the statement of facts to which it applies, we 
understand it to be free from this objection. It had been 
testified that a short time before Mrs. Torrence died, she 
sent for John Harris to write her will, and despatched the 
witness to M‘Knight to see him about the negroes, in order 
that the disposition of them might a settled in her will. 
Vou. 1. 38 


| 
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Deen, "He would not have them as property, and the will was 
silent about them. After Mrs. Torrence’s,death, the 
TORRENCE secutor’s demanded the immediate possession, ‘ which 
Gaamam. M‘Knight was willing to surrender, but his wife objected. 
It was then agreed to leave it to men to say “ what Mrs. 
Torrence intended should be done with the negroes.” 
There was no written submission, and therefore it isydiffi- 
cult to say what was its definite purpose; whether the 
parties meant that the arbitrators should pass upon the 
question of legal ownership or of equitable title, or only to 
ascertain what arrangement among the children of the 








deceased would best accord with the wishes of their é 


mother. The referees called on John Harris; and after 
hearing him they decided (said the witness) “that it was 
the old lady’s wish for Mrs. M‘Knight to have them during 4 
her life, and she should have them accordingly ;”, and Z 
M‘Knight remarked, that if his wife were dead they might — 
take them immediately. This was not in writing; it was 
made thirty years before the trial, and it is impossible to __ 
suppose that the precise words of it could be stated. In 
reference to this representation of facts, the Judge remark- a 
ed, that it seemed “ that it was submitted, and that the ~ 
arbitrators decided, that as it was the old lady’s wish that — 
she should hold the negroes for life, they therefore a om 
them for life; but still the jury would decide from the ~~ 
evidence of the submission; whether it was the loan for 
life or the gift for life.” That is to say, as we believe it 
plainly imports, there is evidence of a submission to arbi- 
trators in regard to these negroes now alleged by the 
defendant to have been given, but insisted always by the 
plaintiffs to have been only lent. There is evidence of a 
determination by the referees that Mrs. Torrence wished 
her daughter Betsey to enjoy them during life, and that 
therefore she ought to do so; but upon the evidence it 
remains for the jury to say whether the arbitrators decided 
more than that the negroes had been lent; that Mrs. 
Torrence did not wish the loan countermanded during 
Betsey’s life; and that therefore she should be permitted, 
by those interested in the estate, to hold them as lent, so 
long as she lived ; or whether they decided that the negroes 
had been given for life, and that therefore she should hold 
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them for life. If they put the former construction on the Decne, 


award, they were advised to find for the plaintiffs ; but if 





the latter, then to find for the defendant. Of this advice,»Tes=ce 


it seems to us, the defendant has no right to complain. 
Some objections were taken below to the evidence, 
which have not been insisted on here, and which we think 


were | properly waived. 
Per Curiam. Judgment affirmed. 


—_—_—_ 


THOMAS SYMINGTON v. THOMAS M‘LIN. 


Jt eeems, that the construction to be put upon written instructions from a 
principal to his factor, is to be determined by the Court, and not by the 


fe a factor sold the goods of his principal, together with some of his 
and took in payment for the whole, a promissory note, made by 

__ another person, payable to himself, it was held, that the purchaser was 

and that therefore the factor became himself respgnsible for 
the | of the goods. And the Court seemed inclined to think, that 
re of taking the note of the third person, or blending 
mis of the principal and factor in the same note, if, in the latter 

“~ "wane, it Iind been the note of the purchaser himself, would have been sufi 
cient to create the responsibility in the factor. 

Where, in addition to the circumstances stated above, it appeared, that the 
__ factor, concealed from his principal the fact of his having taken the note, 
and fepresented the purchaser as alone bound for the price of the goods, 
- much more will he be held responsible. 

The rights of principals, and the correspondent duties and obligations of 
factors, stated and elaborately discussed and explained, by Rurrin, Chief 





Tis was an action of assumpsrr, to which the defendant 
pleaded the general issue, payment, and set-off ; upon the 
issues joined on which the case was tried at Jones, on the 
Fall Circuit of 1834, before his Honor Judge Norwoop. 

From the evidence given on the trial it appeared, that 
the plaintiff was a commission merchant in the city of 

“Baltimore ; and that the defendant was indebted to him in 
the sum of two hundred and seventy-one dollars and ten 
cents; and being called on by the plaintiff’s agent in May, 
1828, he promised to make payment in cotton, or the 


Na a 
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Decrusrr, proceeds thereof, sonie, of which he was then shipping to 


1835. 





Baltimore. The shipment of the cotton,*together with 


SYMINOTON ome other articles, was accordingly made to the plaintiff, 


M‘La. 


and received by him on the 20th May, 1828, with instruc- 
tions to “sell it immediately on its arrival for the best. 
prices he could obtain.” ‘The plaintiff made sale of the 
cotton on the 5th of June following, to one Crook, upon-a 
credit of four months, for the sum of ninety-seven dollars 
and fifty cents; and in settlement for the same, and for 
some articles of the plaintiff’s own, sold at the same time, 
received the promissory note of one Jacobson, for the sum 
of one hundred and thirty-four dollars and ninety-nine 
cents. At the time of the sale, it appeared that Crook © 
was not in good credit, but Jacobson then was, hhe 
afterwards became insolvent before the expiration ey 
four months credit. It was proved, that the orca 
usage in the city of Baltimore was, for factors” 
received consignments of cotton, without special instrue- 
tions to.the contrary, to sell on a credit of from four to’six 
months. By an account current produced by the ae 
it appeared, that the proceeds of the shipment above~ 
spoken of, amounted to two hundred and sixty dollarsand= 
eighty-two cents, after deducting charges, which included 
a commission on the sale of the cotton, and that the defen- 
dant was credited with that amount. It appeared fiitther 
from the account, that the plaintiff furnished the defendant 
with cther articles, until the 30th September, 1828, when 
the balance due the plaintiff was one hundred and sixty- 
nine dollars and fifty-three cents, which was increased to “ 
the sum of two hundred and sixty-seven dollars and eleven 
cents by recharging the defendant with the proceeds of 
the cotton, upon the ground that Crook, to whom it had 
been sold, had failed. The defendant produced a letter 
which he had received from the plaintiff, dated September, 
30th, 1828, inclosing the account above-mentioned, and 
stating, “I have charged you with the amount of cotton 
sold to Mr. Crook; he has stopped payment, but the 
creditors have attached about fourteen thousand dollars 
worth of cotton duck, and they think they will get paid. 
When I receive it [ will credit you.” It further appeared 























OF NORTH CAROLINA. 


that on the 2d of May, 1829, they were not paid, and that om 
Crook and Jacobson had.both failed. The note of Jacob-.——— 


son given for the cotton as above stated, was not produced 
on the trial, nor tendered to the defendant. 

The defendant contended Ist. That the plaintiff ought, 
in obedience to the instructions given by the defendant, to 
have sold for cash; and that the plaintiff did not use due 
diligence in effecting the sale. 2d. That the sale to Crook 
for Jacobson’s note was contrary to mercantile usage, and 
was not warranted by the usage of the place, and there- 
fore made the plaintiff liable to the defendant. 3d. That 
by taking the note of Jacobson, including the amount due 
both plaintiff and defendant, thereby combining the two 

in one note, the plaintiff became liable to the 

for the amount of the cotton. 4thly. That to 
le the plaintiff to recover in this action, he should 

2 on the trial the note of Jacobson, and have 
fre or so much thereof, as the cotton sold for, 
to’ the defendant. 5thly. That the sale of the cotton, 
under the circumstances above-mentioned, and the taking 
of Jacobson’s note, was an extinguishment or payment 
pro tanto of the debt due from the defendant. 

His Honor charged the jury upon the first point, that it 
was for them to say, whether the plaintiff was instructed 
to sellfor cash; and whether he used due diligence in 
effecting the sale; and that if he had violated his instruc- 
tions in either of those particulars, the defendant ought to 
be allowed the value of his cotton: upon the second, that, 
if they gathered from the testimony, that, in the negotia- 
tion between the plaintiff and Crook, Jacobson agreed to 
give his note for the purchase of the cotton, the transaction 
was not such as to render the plaintiff liable for the loss; 
but that if Jacobson’s note was afloat, and Crook gave it 
to the plaintiff for the cotton, then the transaction was of 
such a nature as to render the plaintiff liable for the 





amount of the cotton: upon the third point, that the law. 


was in favour of the plaintiff: and upon the fourth, that it 
was not necessary in this action, for the plaintiff to produce 
on the trial the note of Jacobson, or to surrender it, or so 
much thereof as the cotton sold for to the defendant, until 
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M‘Lin. 
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Decmsoen, it was demanded by t, and the’ amdunt of the 





commissions due to the Dee vndetathes o him by the 


Sramserow defendant. Upon the last 590 his Honor was of opinion, 


M‘Lix. 


that the taking of Jacobson’s note under the circumstances 
mentioned, did not operate as an extinguishment, or pay- 
ment pro tanto of the plaintiff’s demand against the 
dant. Under these instructions, the jury returned, & 
verdict for the whole amount of the plaintiff’s claim; and 
the defendant appealed. 

W. C. Stanly, for the defendant, contended: That by . 
the early law, factors were bound to sell for cash, and for 


cash only, and this rule was altered for the convenience of .— 


commerce. Yet if a sale be made upon a credit, at the 
end of the credit, cash only can be received. . Andtfie 
factor must sell upon the credit of the vendee only, 
the principal may apply to the vendee, and direct not 
to pay to the factor. 1 Livermore on Agency, 
2. Whenever the factor does any thing by cae: revents 
the principal from resorting to the vendee im 
self becomes responsible to the principal. Floyd ¥: Day, 
3 Mass. Rep. 405. 
Where a sale is made, if the vendor receives a a of 







the vendee on another person, it is a payment and satis- = 


faction, and discharges the vendee, and the 
factor, who made the sale, is liable to his princi 

beck v. Van Ness, 11 John. Rep. 409. — Cook, 15 
John. Rep. 241. é 

3. If Jacobson’s note was taken for Creek's debt to the 
plaintiff, as well as for the cotton, the plaintiff became 
responsible to the defendant, on account of the blefiding 
the demands. Jackson v. Baker, 6 Cowen, 183. 5 Term 
Rep. 513-518. 3 Cranch, Rep. 314. 4 Esp. Rep. 159. 

4. The note of Jacobson ought to have been produced 
and tendered to the defendant. 

5. The instructions given to the plaintiff by the defén- 
dant, should not have been left to the jury to ascertain 
their meaning. Selling for the best price, means selling 
for the best cash price, and the jury should -have been so 


charged. 
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Badger, for the plaintiff,.argued: That wherever the Pee, 
factor has extinguished the demand against the vendee, he 
becomes responsible to his principal ; but that the taking 


a negotiable security was no extinguishment, unless so MLin. 
expressed by the parties. In this case the debt continued 
against Crook, and the principal might at any time have 
resorted to him. Goodenow v. Tyler, 7 Mass. Rep. 35. 
Corlies y. Cumming, 6 Cowen’s Rep. 181. 





_ 


Rurrm, Chief Justice.—The complaint of the defend- 
ant’s counsel, that his Honor left the nature of the instruc- 
tions given to the plaintiffto be determined by the jury, 
is probably well founded. On a similar question Lord 
Mansfield observed, in Macbeath v. Haldimand, 1 Term 
Rep. 172, that there was no evidence proper for the jury ; 
for as it consisted of written documents and letters not 
denied, the import of them was matter of law. But the A general 
error did the defendant no harm; for, upon looking into R°W* we toa 
the letter of advice, we think the defendant was not list im- 
‘instructed to sell for cash. A factor may sell on a cus- Gees do 
tomary credit, without directions to the contrary, or if so in the 
o his own discretion. A general power to sell implies Yn.” 
‘to do so in the usual way at the place where the wel =a 
“to be made. Willes Rep. 407. 3 Bos. & Pul. 489. sale is to be 

special instruction here wasas to the timeof selling. ™*** 
The direction to “sell for the best price” means no more nope ym 
than the law enjoins if the consignor had been silent. It the best 
is still to be inquired, whether the best credit price or the rod he 
best cash price was intended; and as the letter left that = 
oper, it must depend on the judgment of the factor honestly enjoins 
exercised, and the usage of the trade. Upon the other wrincipal i 
question, of diligence, the Court is likewise of opinion for silent. 
the plaintiff, upon the evidence given, and without any as A <itection 
to the state of the market, or whether the article was in immediate 
demand, rising or declining in price. The factor must Wasted by 
have some time to look out a purchaser; and a delay of « delay of 
fifteen days after the arrival of the vessel, without more, cs morn 
does not prove such negligence as will make the goods i" ing is prov- 

ed as to the 

the factor’s own, nor authorise it to be inferred. state of the 


It is possible the Court may mistake some of the facts, ™"**- 
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the fault of one of the parties, cnet ebtee, 

» reason, the facts are to be taken most strongly. Bre wt 

rt It appears in the case before us, that the defendant, 
 Fesiding i in Newbern, was indebted to the plaintiff, residing 

* in Baltimore, in the sum of two hundred and seventy-one “* 
“ $ dollars and ten cents; and being called on by an ) 


idiies feet,” 
ee it 






) ie * /proceeds thereof, which he was then shipping to E ltiimore.* 
© The shipment was accordingly made, and disposed of for’ ~ 
: ae , two hundred and sixty dollars and eighty-two eenfs, 
oe “des "deducting charges, which included a commissioi~on” 
“ae Cotton, of which the proceeds amounted to nine 
,.. dollars and fifty-eight cents, at four months 
» “of June. The plaintiff filled other invoices fa 
“dant up to the 30th September, 1828; . 
*,._upon all the transactions up to that day, 
and sixty-nine dollars and fifty-three cents: ¢ io 4he 
plaintiff, which was increased to the sum of re > Hi ri mae 
and sixty-seven dollars and eleven cents, by schargi 7 
the defendant the sum of ninety-seven dollars amd: fif 
eight cents, upon the ground that Crook, to whom 
cotton had been sold, had failed. To support that ¢ 
it was absolutely necessary for the plaintiff to hor w, th 
he realised nothing from the sale, and that he a 
guilty of no laches in selling toa person of doubéful leben 
sibility. This the plaintiff attempted to do, by evidence 
that he took in settlement for the price of the cotton, the 
note of another person, then in good credit, whO:had since 
become insolvent. It was not explicitly proyed, when 
Jacobson gave his note, nor to whom it was made payable, 
nor why he gave a note for the debt of Crook. But it 
appeared in evidence, that the note was given for the 
price of the cotton, and also of other articles of the plain- 
tiff’s own, sold at the same time to Crook; and that on 





; 











Py 
i 


| OF NORTH ‘CAROLINA. ; 
the 30th ieee be dn abe ng 


































d fifty-eight cents, but that his 
g against his effects, and ‘expected 


g re the i¢ defendant credit. 


cotton, the plaintiff was thus liable; but 
‘Nhegotiation between the plaintiff and Crook, 
d to give his note, then the plaintiff was 
the defendant must bear the_ loss, 


2 cause depends upon the correctness of 


s first inquiry is, how the facts are to be 
It ‘has been contended for the plaintiff, that 
i liable upon his contract of purchase; 
yeti of Jacobson, if payable to the plaintiff, 
sis ish it, unless it was agreed that it should 
sd in payment; and also, that it does not appear 
th tit Vas payable to the plaintiff, and may have been 
made it the time to Crook, and by him immediately 
endorsed. From the terms of the instructions prayed and 
given, it is apparent that the note was not produced on 
the trial, as it ought to have been, by the plaintiff. Not 
that it was’necessary, in the point of view taken in one 
of the defendant’s exceptions, in order to give the plaintiff 
his action by a tender of it ; for if it had been destroyed, 
the plaintiff might be entitled to recover, if his case had 
otherwise been sufficient. But evidence of it was requisite 
as a part of the transaction of sale; and the note itself 
was the proper evidence of its contents, and we do not 
VOL. II. 39 








in oon bi for which, when received, he . 


modifications, to instruct the jury, that the fe 
ieyand ought to give the defendant credit for the 

ie cotton. The Court refused the instruction, in: ; 

} forms prayed ; and gave an instruction, that if — 
scobson was afloat, and Crook gave it to the ; 


a 


Sst part of the instruction, as a distinct propo-. ” 
urt has nothing to do, in the present state 
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ent, to the defendant ; a 
‘Tetter,, that Crook had’ ee 











e itself, by endorsement OF 
rable to Crook, is inadmissible. “# 
DO evidence of it, and: the fact is ¥ a 
+ nd the evidence in his power. By | he te 
action, the note was given on the sale, and: 
, br a stipulation of the contract; and, 4 
nat “payal sto Crook, must have been payable 
: toma | ti We cannot tell what was the f 
° =A Mition for it, as between Crook anda 
= 8 note itself was not pre-existent, but was 
nee” tif for the value of the cotton, in co 
ost arte. WE tilust suppose, of a debt which Jacot 
Upon that state of facts, this Court ¢ 
fhe instructions given in the Superior 
“fa e are of opinion that Crook, the pur 
e for the price of the cotton, but I 
Pacobson’ s note had been payable to him, @ 
to endorse it, and it was taken without his end ant, 
would be presumed to have been accepted im payer 
By there being no fraud. Whitbeck v. Van > ghty ohr 
ce. ? Rep. 409. Breed v. Cook, 15 John. Repos sBatwehe 
u by agreement between the three, it mad@ to." 
plaintiff, it must be taken to have been in lieu dB 
responsibility, and as a payment, without 5 1 
_ declaration to that effect. Such a transaction : 
If, in the itself. Even in the case of a previous debt, if the: 
‘a by agreement with the debtor, accept the notesom 
ced person payable to himself, it is presumed to betmsati 
ereditor, by tion, and extinguishes-the original eomsideratiOn, a 
ih the be pleaded in bar, or given in evideni 
‘the '88ue, Much more, when the seller ag 
aaeatall of the sale, to takeya 
‘the note of such third" 
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Micdiion: for the sale bi 
r, y with the payment to k 
bit parts of one entire contract, to % 
s were parties, and in which the seller, 
} note without the vendee’s guaranty, as st 
we think the plaintiff had no fi Hs 
» nor in any manner to defeat the ¢ 


SS 


ti him. al cores hm dhe , 
I principle, that a sale by an agent Chea Age : 
ween the purchaser and the principal» Time 2") 
néed not disclose his. principal, and if 
ay sue ia his own name, and the pure 1a 
a a debt of the factor. But the princy 
BE Levy in his own name, or to receive { 
, | Car. Law Repos. 528. Deei ee 
Wend. ned 417. And when the principal he 
ayment from the purchaser, and takes steps to 
si sbt, the factor ceases to be the creditor, and 
ently receive the money, nor bring his 
f $95 . 4 Camp. N. P. Rep. 195. This 
cr incipal raises a correspondent duty in the 
r Pe in act, whereby the direct remedy of the 
inst “the purchaser will be lost, and his debt 
ee hed. “ He cannot honestly deprive the owner of 
y of his claim against him who bought it. He 
ht not to desire to confine him to a remedy to be had 
the factor alone, or upon a security under his 
trol; and the rules of mercantile law ought 
subserving good faith, by visiting 
Cts tending to bad faith. Upon sound 
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inaaegee 
M+Lix, been adda at.tl det he 
35, in whick peed 
_ debt his own, by taking ante 
ie* ke he refiise to deliver it to te oi 
ee y * beri it, or otherwise approprid! & 
. ait being proved to be the usage in E sto 
_gell-on credit, and take notes in that form 
—. that, by the law of Massacht 
» . contract is merged in a negotiable note. . 
deeision, as a general proposition of law, d 
‘= be*¥econcileable with the acknowledg b 
e ‘pprincipal, as it puts it in the power of thea 
~~ him from prosecuting any direct remedy of 
the purchaser. Upon that ground, the Ce in 
; in opinion. The Judge who tried the ¢ 
“< gfactor liable, and that the most settled 
esr >eeould not change the law. Judge Szewa’ 
upon the usage alone ; and the other mer 
upon the usage, together with t 
ving a written evidence of the debt, wh 
t for the principal, and might be obt 
‘demand. If, in the case before us, the note h 
by Crook, the decision in Goodenow v. Tye" 
directly i in point, because there is no evi 
in Baltimore. But we do not deem it, 
the effect of that distinction, nor to contest 
‘decision itself. The present case is essentially 
several respects. Here the note was not givem 
purchaser, but by a third person ; and, in the ne’ i 
distinct demand of the plaintiff was blended imi 
of the defendant. In our opinion, those CingG 
* make the plaintiff chargeable to the defend 
‘them dogs not. To repel the forcevof) the ld 
stance, the case of Corlies v. Cum 
been relied on, in which it wasi 
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saeetel t 5 upon that Be 
sfoundec and ‘it was said, the re oh oi 
















fic against the purchaser, r ema 
the Note was taken, as it was before, Ti 
t to reconcile that deduction with thdse. 
im the same state, which make the prod 
a trument, indispensable on the trial of"th 
- original contract, in order that it mij 
Hlughes v. Wheeler, 8 Cowen, 77. “TEaRG? 
‘when the note is for a single ang a in ¢ 
hat ‘reason, be inapplicable to one for two or. 
is; for in the latter case, the factor cannot” 
iver the joint evidence of both debts, to one 
Le editors, with authority to him to cancebity jie 
deduction, in Corlies v. Cumming, there'i ’ 
to dissent; for, whether correct or not 
@ principal to an immediate action in: 
inst the purchaser, is expressly recognised: 
ig the note for the benefit of two. But that . 
re; for Crook, who was the purchaser, was bs 
ed. The plaintiff not only left in the 
ase of action against the purchaser, but 
from helping him to one. Nor could the 
cobson. There was no contract, nor x 
n them. Jacobson was not the purchaser ; : 
ates Ss capraily that Crook was. Jacobson was. 
le! ely on his note, and not on the consideration of it ; 
lid+not enure to his benefit, but to that of Crook. f 
however, that by applying to the plaintiff, the * ants 
Id have obtained Jacobson’s note, which 2 By | | 
equally beneficial to him; and this seems ~ | 
of his Honor, upon the reasoning in 
) wo id seem to us, that the right of 
we ure, to revoke the 
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Devnase, own reoeivers aie that the factor in 





Srausa7o™ to himself the control, I a item ra a 
M‘Lin. to the wrong hand, and to bri the j ’ 


case differs from both of those cited © oe 


. agent than a just compensation for that service; ere, 
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sibility by placing the business i in. 







































tion; which ought to make th ra a 
the debt. But how could the di for 
He did not know of its existence. “The aintit iff 
report Jacobson as the purchaser, nor his notevas 
rity; and in the state of the defoodant’s 
could not imagine that there was any thing 
general right to look to Crook, or that he had t 
the plaintiff the transfer of any note, muck I 
mere stranger to him. > 
But from other facts of the case, we th ang no 
supposed, that if the defendant had, at anyetimee ms 
Jacobson’s failure, applied for the note, it woul s 
assigned to him. This conclusion is drawn from the 
cumstances, that a part of the sum secured i 
debt due from Crook to the plaintiff, and the o 
not sufficient to cover the balance in account @ 
from the defendant himself. In each of thes i] 


part of the transaction is open to the g 
tendency to impair the faith of distant corresponde 
mercantile integrity, and to tarnish the ch ¥ 
and honourable dealing which distinguishes our! = i 
asa class. On the strength of that faith and ¢ 
men now entrust to each other, adventures, forsi an 
amounts, with a sense of perfect security, thatath 
will be honestly made, with reference to the.if 
the owner only, and without any other advar 


be truly reported, and truly accounted for: ‘It is 

very far, for a factor tosell in a lump the goods of dif | 

principals, and to take one security in his own name for & 

the prices.” But it is much more suspicious and dangerous; 

for him to sell a parcel of his own goods, at the same time 

with his principal’s, and to take one note  for,the» whole. 

The owner generally resides at a remote, place, and is 
unable to make i inquiries personally, but is nearly restricted 
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» the truth, and to 





| peed, gui 


to unfai ness, Ought, thergfore, when 
»probi ted. owe it to their own 
» keep the transactions for others, 
a their own jaccount.” If they mix 
: to escape suspicion; and quite a 
cre to vikei: business, and highly prejudicial 
merally. When one bargain is made for the two 
s is a temptation and an opportunity, without 


dof detection, to make that for the one, depen- 





pe for his own, by taking a little less than the 
Stor the larger one of his principal. If this 
grated, the next would be to sell the goods of 
if the purchaser would liquidate a disputed 
he factor, or include in a security a doubtful 
; ought not to countenance a mode of 
| leads to such consequences. But Where 
laken for the whole in the name of the fac- 


fy in trust, or for the sole benefit of the prin- 

in for himself—and that appropriates it. 

in Food endw y. Tyler, it was admitted by the majority of 
the ¢ Cour # that if the factor appropriate to himself a note 
#6 him, he makes himself the debtor ; and negotiat- 
or refi sing to deliver it on demand, are put as 
appropriation. Another example must, 
iy consist in taking a note, not wholly in trust for 
ployer or employers, but partly for himself. When 
sltogether for another or others, it is presumed that 

lds it for him, or those, who are entitled to the money, 
it when requested; and therefore he was 
liable before request and refusal. After 










have handed over-his. note. But that does not determine 
the true question i in the - which is, did he intend, when 
he took it, to op it as his own; walla case arate 
fer it, if as hom be-seeittin such a case, that he did 





hin self if-as the ‘source of the knowledges of his Drceusrn, 





othin Q is not exactly — 


other ; and the factor may be able to get a, Ay 


to us that he takes it as his own. It is 


Teechicdaaiaastegey, the plaintiff might very willingly . 
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IN THE SUPREME COURT 


DeceMBER, em to transfer it, at least not absolutely, and not . 


1835. 


unless the defendant would advance in cher relies 


Srauxcts ‘himself responsible for the part belonging to the factor. 
M‘Lim. That condigion he had no right to impose, nor to expect % 


the defendant to comply with. But without a compliance, 
it is not to be supposed the plaintiff would have a 
with the security, or even intended to do so, That is. 
appropriation. It is a strong presumption of Teason, th ae 
the note was made payable to himself, because he os a 
interest in it; and therefore that he intended to keep ite ae 4 
It is tantamount to a refusal upon demand ; for if ae 
ed, it would not have been delivered. Hence, in: ack 

v. Baker, reported i in a note to 6 Cowen’s Rep. 183, i 

held, that mixing a debt to the principal, with one to the 
factor in the same bond, gave the 

recourse against the latter, unless he ssi 

bond. And in Floyd v. Day, 3 Mass. Rep. 4 , it 
ruled, that if an agent to collect a debt, include it 
bond to himself for a debt of his own, his pri nei alc 

not bring trover for the first security, or the las a 


recover in assumpsit, as if the debt had beer en 

agent. The presumption spoken of, is almost ta 

in fact, in this case. The defendant was ine vile: 
plaintiff, and made the shipment to him to ougicneng. a 
He therefore knew the destination of the proceeds ; and, 
although he was not, even after receiving it, confined to es. 6 
the consignment as a fund for his satisfaction pro tanto, = 


iS ; 


yet the selling of the deposit, and taking amoteforthat 
debt, and another due to himself, affords almost as high’ evi- a 
dence as could be given, that the plaintiff meant to change ‘ 

his debtors, and keep the note to himself ; which is rendered 


.conclusive, when we find that he passed the proceeds of the 


cotton to the credit of the defendant in account, and, of 
course, charged on his books the maker of the note. as a 
general debtor to himself for the whole sum due on it. 
We should’think, therefore, that the judgment ought to be 
reversed, were there nothing more in the case. 

But there are other circumstances in the accounts and 
correspondence, of concealment and misrepresentation, 
much t6 the discredit of the plaintiff; which are warnings 
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of she dang A allies pho Gh Glen ‘tep of refibe, Demme, 
who undertakes to act for another, intermingling his own 
prego bargain, with those of his correspondent. It lessee 
uty ofa factor to be early in bis intelligence, and M'Lan. 
counts, and above all, explicitly to state in 
every materi fact, so that the principal may know 
state of his affairs. Ht has been before mentioned, 
intiff did uot show any advice, at the time that 
d Ja ’s note as a security for the cotton. More 
that, on the 30th of September, 1828, six days before 
¢ fell due, he recharged the ninety-seven dollars 
fifty-eight cents, to the defendant, upon the ground 
wy. ‘had become insolvent; and advised him of 
if he hac before reported him to be the purchaser, 
das if. h had become so upon his personal credit 
' f was false in two particulars. Crook was 
and never had been the debtor, and therefore the 
was not lost by his bankruptcy ; and the pretence to 
Fy, denotes a consciousness that the dealings 
laintifl were in violation of both law and usage. 
t was false in withholding advice of Jacobson’s 
, and raising a delusive expectation of getting 


met t by attaching Crook’s effects. Why was Jacob- 
“note kept out of sight ? Obviously in the expectation 


~ thiat the defendant knew nothing of him, and would never 
dincover his liability, but rest contented under the loss by 
Crook’s failure ; and in that event, the plaintiff could pocket 

y his own part, but the defendant’s also. It is no 

fo this, that Jacobson also failed. The plaintiff ’s 

lett “accounts, contain a plain declaration to the defen- 
dant, that he had no other security, but the contract of 
Crook, by himself; and if the plaintiff ever held the note 
for the defendant’s use, amount to a denial of it, if not to 
an actual conversion to his own use.—There must bea 


pee Senate 


Per Curiam. Judgment reversed. 


Vom. 
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vr» 


1835. THF BUNCOMBE TURNPIKE COMPANY ». DAVID M'CARSON. 


Tournrixe , 
Co. In warrants upon penal statutes before a single Just there must be some 
MCansoet reference to the statutes which give the penalty ; and the omission of such 
reference in the process, is a substantial defect that will be fatal even after 
verdict. 
That clause of the charter of the Buncombe Turnpike Company, (act of —— 
$9824, Taylor's Rev. ch. 1258, sec. 13), which compels all persons living 
‘Within two miles of the toad of snid. comes) onl, waesanay es Ed 
to work on public roads, to perforni six days’ labour on the said road it 


each and every year, is not unconstitutional, inasmuch as they are by 
the same charter exempted from paying tolls for passing over the road. _ 


Whether a person stjt py al could be maitnaly compel 
work on the road? Qu. 


The books of a corporation, containing entries, in accordance with its aut 


ter, when identified, are admissible to prove the organization and existe. 
of the corporation. te aL st Wee 


The Board of Directors of the Buncombe Turnpike Coney mer sion ¥ 
charter, appoint a manager, or overseer of the repairs of the road, without ~~ 
a deed under the corporate seal; and this appointment may be shown by ; 
the production of their es ~~ 
effect. as 


oe 
ay 


Tus was an action of pes for a penalty est te e 
the defendant for refusing to work on the plaintiffs’ road, ‘a 
commenced by warrant before a single Justice, and carried 
by successive appeals to the Superior Court, where it was — 
tried at Buncombe on the Fall Circuit of = his 
Honor Judge Norwoop. 

The warrant against the defendant was, “ icakiivinithe 
complaint of the President and Directors of the Buncombe 
Turnpike Company in a plea of debt of six dollars, due by 
failing to work on their road as he was warned to do, 
between the first day of January and the last day of Feb- 

. ruary, 1830.” On the trial in the Superior Court,. the 
plaintiffs produced the books of the corporation, showing 
the original subscription of stock, and the appointment of 
a President and Directors of the Company, and also the 
appointment of a clerk. This clerk had, under the order 
of the company, entered on their books a resolution of the 
company appointing one William Kimsey to keep in repair 
a part of the road of the company, and to oversee the two- 
mile hands liable to work on said road. Kimsey proved 
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that the defendant lived-within one mile of that part of the Drcemnen, 
road over which he was: so appointed overseer; and that _——~_ aa 
@*the defendant due notice to work two TEE 
v. 
; and that.the defendant refused to 
do so. To the wilake of this evidence the defendant 


objected; alleging—Ist. That the organization of the cor- 


poration was not sufficiently proved; 2ndly. That Kiel 
appointment by the resolution of the Board ought to 


evidenced by their corporate seal; and, 3dly. That that 
clause of the Charter and Act of 1824 (Taylor’s Rev. ch. 
1258) ‘which required the two-mile hands to work on said 
‘Toad, was unconstitutional, inasmuch as it transferred the 
a of the citizen to a private corporation. Each of 
% these objections was overruled by his Honor, and the 
: ned a verdict for the plaintiffs; whereupon the 
t appealed. 
> No counel appeared for the defendant. 


Se - Ror Chet Justice.—There is a defect in the warrant, 
"for which the Court is obliged to reverse the judgment of 
the Superior Court, and arrest the judgment. The pro- 
cess has no reference to the statutes which give the penal- 
ties sued for; and the omission has been held to be fatal. 
Scroter vy. Harrington, 1 Hawks, 192. The objection The case of 
taken in the Superior Court; nevertheless, under $<" ¥- 
pte 1818 (Rev. ch. 962, sec. 4), this Court cannot ten, 1 
overlook it, because our judgment must be such as, upon 192, ap. —e 
the whole record, that of the Superior Court ought to have proved. 
been. 

We suppose, however, that the purpose of bringing a 
suit-for so small a sum to this Court, was to obtain an 
opinion upon the matters of law involved in the defendant’s 
exceptions; and, therefore, we have felt bound to consider 
them. 

The principal objection is that which is directed against 
the constitutional power of the Legislature to require the 
defendant to work on the road; which is said to be trans- 
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— Decemser, ferring the labour of the citizen to a private corporation. 
We have a decided’ opinion that the Act of 1824 (Taylor’s 
Rev. ch. 1258), is, in this respect, constitutional ; and it 
seems also to be just. fhe making of new roads, and the 
reparation of those already in existence, being for the 
benefit, ought to be effected by the means, of all the mem- ° 
of the body politic. It is in the discretion of the 
estore to raise those means by assessing taxes On per- 
sons and property, or by directly. exacting:the personal 
service of the citizens. From a very early period, those» = 
works have in this state been carried on’by the personal ~~ 
labour of the inhabitants of the several districts within 
which the particular roads are situate. Theroadinques- 
tion «is laid out in the county in which the defendant 
resides; and, by the 9th section of the Charter, it is 
declared to be a public highway. The objection is, me 
although it be thus declared, passengers are required to © 
pay tolls to the stockholders; which makes’ it, substan-\, 
tially, private property. When this objection shall. bes” 
made by one from whom tolls can, under the act, be 
exacted, it will be our duty to consider whether su | 
person can be compelled to work on the road, for re 
passing on which he has also to pay. But that isnot the 
defendant’s case. The 7th section exempts the citizens of ~ 
Buncombe county from the payment of tolls. The plains 
tiffs have, therefore, a fair retort on the defendant of his 
own argument; and might say, that it is unconstitutional 
to allow him to use their property without making com- 
pensation. But the argument on either side is seen to be 
unsound, when the two provisions—against one of which 
the plaintiffs might object, and against the other the 
. defendant does object—are brought together. By the 13th 
section, the charter provides that such persons as by law 
are liable to work on public roads in Buncombe, and reside 
within two miles of this road, shall do six days’ work on 
it in the year, under the direction of the President and 
Directors of the Company. This then is the price which 
the defendant pays for the use of the road by himself and 
the other inhabitants of the county; and they have to 
make roads in their neighbourhoods for his use. The pro- 


>. 
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vision is probably beneficial to the defendant ; for less than Dzceusrr, 
six days’ labour of those who live within two miles of the _ 1° 
road might be inadequate to keeping the necessary roads Tvesrixe 
in a condition to be passed, while the turnpike must be _». 
kept in repair at a great expense to the company. But of Cs». 
the reasonableness of the quantity of labour compared 
with the value of the privilege to the defendant, it is Ge . 
the Legislature to decide, not the court. - 

The case does not state the contents of the sabecriptiia 
and corporation books that were produced, and therefore 
we cannot say positively of what they were evidence. We 

them to be the entries of such acts as the charter 


preséribes, as no deviation is specified. If so, those docu- 
‘ments, when identified, were not only evidence, but com- 
‘evidence, of the organization and existence of the 
rat ion, _ Highland Turnpike Company v. M‘Kean, 
hin. Rep. 154. But such evidence was not necessary. 
(organ when a corporation is plaintiff, it must, corporafion 
on issue, show itself to be a corporation. ;; mpm ad 
the pionarier i is by statute, that is done by show- on the ge. 
e, and that the i age no colour thow — 
‘ he peaceable enjoyment of the e fran- to be a cor- 
¢ nc thereby granted. This walled in Tar a, 
exe a Neal, 3° Hawks, 520, and is also the charter 
held in other states. Trustees of Vernon v. Hills, one 
Wend. Rep. 23. The non-existence of the corporation, or 
the forfeiture of its charter, can only be adjudged at the the 
suit of | the sovereign against the usurpers of the franchises. a ot 
They cannot be inquired into collaterally, at the instance acting un- 
of an individual, unless he show that it has already been > pana ie 
so adjudged in favour of the state: in other words, that Possession 
the charter has been annulled by judicial sentence and no a am 
longer exists. Here it appears that the corporation was “hiss. 
de facto organized, and that it had made the road which Sap edn 
the defendant was warned to assist in repairing. 
The last objection is to the evidence, given on the trial 
of the appointment of the manager or overseer of the tye 
repairs of the road, who warned the defendant to work. 7,. non. 
The case dges not state the terms of the entry on the existence of 
books as to the duties imposed, or mae seth coniggnad, by ration Ny ong 


’ 


oe 
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Deceases, the directors upon the agent; Shek aiallcihiphidbopedtin 
———— séem to have been taken, that the entry of the appointment 


® ag did not profess to give him the authority which heassumed 
over the defendant. AWe have, therefore, no means of “~~ 


M'Cansoi 


ingas such, forming an opinion upon those questions; and we do not 
oo fe decide them, as they are distinct from that made 

its charter, the exception. We also refrain from intimating, im 
a—y pation, by what formal means the board or its agents must 
»the suit of make known to the hands that their labour is required, — 


eign, Such and the time and place at which they must cdi: 


non-exist- to convey a reasonable assurance to them that the order is. 


y oroarn tsa authentic, and the obedience of each individual due tovitss a 


not, when The case states that “due notice” was given to the defen- 


‘odicial dant; which he refused to obey, without’ Pe 


sentence ~~ cause, because, as we suppose, he denied the right of the: 


declaring it Corporation altogether. We confine ourselves, therefore, — 
—_ Me ,_ to the exception, which is, that the appointment of 
ly inquired who gave the notice, could not be proved on the 


pet the production of the order of appointment peated, 


directors’ books, but must be shown by per ye ah er 

common seal of the corporation. ~ ere ae tl 53 
ae! si We think otherwise. Corporations by: prescriptions 6 _ 
prescrip. _ those created by letters-patent, act only by deed. At least 
ker >Y that is the general rule, as stated in the old books, of cor-- as 
porations generally. The common law noother — Ke 
means of action by those bodies, and scene ay 
act evidence of their action. Yet, in modern times, thathas — 


= 


a In ' been departed from; and it is now said that, although they” 
pre «Fe can grant by deed only, yet they may do many other acts. 
ever, it has Without one; as appoint a bailiff, or the like.- Harper v. 
eon held Charlesworth (4 Barn. & Cresw. 575; 10 Emgy€. L. Rep. 
though *, 412.) But, however that may be in respect to bodies 
pa politic thus existing, it seems settled by many decisions in 
by deed, this country, and by the constant practice, that it is other- 
aca wise with respect to corporations created by legislative 
mens on charter, which allows or requires the ordinary business to 
out one,as be done, not by the corporators as an entire body, but by 

a select board, as the agents of the corporation itself. The 

statutes control the common Jaw; and the corporation has 


the ‘empacities, and may act in the modes pointed out in 


a 
a: = 
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the statute. Fleckner v. The Bank of the United, States} Drcrustr, 
8 Wheat. 338, is a full authority upon this point, and states — 
the reasons for it with ability, as well as comments upon °"C 
the-cases. The charter to the plaintiffs seems to have v. . 
been: founded upon this very idea. By the first section tf. 
the corporators themselves are to act in “ electing a Presi- Gislative 
dent and three Directors for conducting the business and S'ter 
concerns-of the said company.” By the 4th section “ the lows or re- 
President and Directors shall, on behalf of the corporation, Siinary * 
have power and authority to agree with any persons for aan to 
constructing or improving said road, and to make all such not by the 
contracts touching the same as may be fit or expedient ; (PO 
“and May appoint a treasurer, a clerk, and such managers, entire bo- 
re FPGA toll gatherers, as they deem necessary— oye » but by 
whom they may remove at pleasure.” This Sol ai 
‘re it manifest, that the action of the cor- {2m 
if, was expected to be seldom necessary or aan 
ly except to raise the funds and select persons to verned ae 
“the proper disbursement of them. All the ‘e old 





rules of the 
cts of the act, it was thought, would be better common 


tai 1 b authorizing, if not requiring, the corporation nts 
ac “in “all ordinary matters through the President and of of action, 
- Directors, as its. agents, or, as expressed in the act itself, guided and 


4 “on behalf of the corporation.” The statute plainly con- ruled 
between the Corporation and the Board ute pe veg re 
of Directors; and treats the last as agents constituted, —o 
with plenary powers, by election, and not by deed. Now tic Bia 
there is no rule of the common law, that agents of a cor- =o ae 
poration must make a deed as the evidence of their trans- not re- 
actions on behalf of their principals, if the same thing paar 
might be ‘done on their own behalf by parol. Nor does Gescoms. 
the..statute require it. A cashier of a bank gives his cae 
— money paid to him, or deposited with him as a on be- 
of the bank, and not an acquittance under the Dinspln — 


corporate seal, or a covenant to account. Of the transac- where the ae ue 
tions of the Board of Directors there ought to be some fe dieun- 

written memorial, as the body consists of several persons, sone yy 

and there is no other method of authenticating their com- 

mon mind. This charter prescribes several acts to be 

done by the ‘board, in which it was clear thas 3 was not 
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Dermat intended they should act by deed; such as reducing the 
eat rate of tolls, reporting their proceedings to the stockholders, 

and making an annual retarn of the amount of tolls to the’: 
MiCanson, General Assembly ; and it does not require the contracts 

or the appointments, authorized init, to be made by deed. © 

Of course they may be proved in any other:method which 

fully establishes the terms or the fact sought for; and a 7. 

written note in the books of the board, appointing the . 

officers and servants, is, we. think, sufficient for that pur- __ 

pose; or to show their duties and authorities therein pre- 

scribed—which indeed may, in many cases, be inferred 

from the nature of the office, or the practicaliexercise of .. 

power under the observation of the members of the board. — ay : 

In The Bank of the United States v. Dandridge, 12 Wheat. 

64, the Supreme Court of the United States went so far © | 

as to hold, that the acceptance of a eashier’s bond mij ' 

be found, without any recorded evidence of it, 3 

acts of the cashier and the board, etic re a 

although the charter required thot it should be a ‘ 

by the board before the cashier pr zet , 

duties. ¥ 
The new trial was therefore espeety tele 
the defect of the warrant, the judgment must be re 
with costs in this court; and the judgment arrested. 


Per Curio. ~ Judgment avesiak: 
| “ 
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” DEN.cx dem. of JAMES GWYN and WILLIAM P. WAUGH ». 1835. 
. JAMES WELLBORN and MONTFORD STOKES. Goes 


v. 
Where A. tenartt in fee.simple, fhortgaged his land for a term of 500 years, WeiporN. 
eee nee er Meneeale Ric WD, dnd fiorwarde Ser 2 
8, ; and during tlie continuance of the mortgage term, os 
0 and retained it for more than seven years, Verw Aas 
fer colour of title ; and afterwards the daughters, the cestui que trusts of es 
the | obtained the possession, and the legal representative of the / (Sana. 9 
“mortgagee, made “ release” to them of the niortgage term, it was held, 
_» that the only gn equitable estate in the reversion, the re- 
+< lease could nof operate as a legal extinguishment of the term, but at most 
* eould only be, at Tazo, an assignment of the term ; that this term was barred 
“by the statute of limitations, and that consequently the daughters could not 
Reeeeeree sone tn cjoctment brought by those claiming 


Bo sthengh stant fe yours may be barred by the statute of limitations, 
yet will not be affected thereby, until the expiration or ex- 


‘ofthe terin ; therefore, if in the case stated above, the repre- 
f the inortgagee had received satisfaction from the trustee, and 


 gtape lial trusts holding for him, 


=. or <r atop Hawks, 235,) it was again tried at 
- Tredelt (to which county it had been removed) on the Fall 
Cireuit of 1831 before his Honor Judge Danrex, when the 
defendants again had a verdict, and the plaintiffs appealed. 
The: fa¢ts necessary to a proper understanding of the 
case, as it was presented on the second trial, are so fully 
and clearly stated by his Honor Judge Gasron, in deliver- 
ing the opinion of the court, that it would occasion a use- 
less repetition to have them inserted by way of statement 
here. The case lay over several terms for the purpose of 
having it’ argued, but it was at last submitted without 
argument. 


Gaston, Judge.— There are several points in this case 
on which we wished an argument, and this wish we felt it 
our duty toexpress. But the parties have thought proper 
to submit the case without an argument on either side, 
and we have been obliged to proceed to judgment without 
the aids which were hoped from a discussion. © 

Vou. 1. 4l 
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‘the opinion fwhich we are called seal to review, the 
» atfention of the Court seems to have been directed to the 
examination of the equitable, rather than of the legal title 
Weuusorx. to the land in dispute. It is essential to the preservation 
of the integrity of our system of jurisprudence, in which 
the jurisdiction of legal and equitable subjects is‘assigned 
to distinct tribunals, that a legal claim should be deter- 

mined exclusively on legal principles. 

Upon the case made itfappears, that on the 23d of July, 
1778, Hugh, Montgomery was seized in fee simple of the * 
premises in controversy, and that on the succeeding day a 
he conveyed by deed of bargain and sale a term for five ~~ 
hundred years to John Michael Grafft, conditioned tobe ~~ 
void on the payment to Grafft or his assigns of the simof 
fifteen hundred pounds; one thousand thereof within three ~~ 
months after the 24th July, 1779, and the residue within. 
three" months after the 24th July, 1780. It appears, also,, 7 
that Montgomery duly conveyed his reversionary interest. 
in the premises to Kerr, Nesbit and Brown, upon certaim 
trusts to himself for life; and after his death, then ii ru t % 
for his infant daughters, Rachel and Rebecca, the i a 
of the defendants, Wellborn and Stokes 3 and that he di 
some time in the year 1780; that the é wey a 
was not paid when it became due; that died, and 
that on the 7th February, 1784, Bagge, his administrator, 
assigned the mortgage term with the debt to Marshall, by 
whom it was in like manner bequeathed to Benzein, who 
also bequeated it to Canow, who “n the 17th May, 1815, 
executed a release thereof to Mrs. Stokes and Mrs. Well- 
born, the cestui que trusts aforesaid, who were then -in 
possession. The lessors of the plaintiff claimed title under 
a grant from the state to Joseph Holman, dated the 3d 
March, 1779; by mesne conveyances from Holman regu- 
larly deduced, and a possession under this claim of title 
in themselves’ and their assignors, from the date of the 
grant"down to the 8th November, 1814, when the posses- 
sion was taken by the defendants. 

Did nothing else appear in the case, we apprehend that 
the judgment must be reversed, for that, upon this view 
of it, the plaintiff would be entitled to recover. Upon the 














OF NORTH CAROLINA. 


execution of Montgomery’s mortgage, the legal estate: 
the term of years thereby created passed to Grafft, a ues. 
Montgomery’s deed to Kerr, Nesbit and Brown, the legal oda 
reversion immediately dependent thereon was transferred Wez1s0an. 
tothem. This latter conveyance is not made a part of the 
case. If, under that conveyance, or by other means, any 
legal estate was raised or transferred to the daughters of 
Montgomery, it is to be regretted that the fact does not 
appear. We cannot presume it, but must understand that 
they had no other than the beneficial or trust estate which 
the cise states to have been declared for them in that 
conveyance. The statute of limitations which was sus- 
pended. by several acts of Assembly during the Revolu- 
tionary war, began to run in favour of the possession 
p under the grant to Holman, in June 1784. As Grafft or 
hia assignees did not enter within seven years thereafter, 
and. it is. not shown that they were within any of the 
ew: of the act of 1715, he, and all claiming under 
: him, were barred from any entry thereafter to be made. It 
i “Se is ‘stated ‘in the- opinion of his Honor, that although the 
_ Fight of entry of the mortgagee was thus barred, the right 
of the reversioners was not thereby affected. We believe 
this position to be correct. The statute excludes and disa- 
ples from entry such persons as fail to enter within seven 
years after their right or title shall have accrued. The 
ouster of a tenant for years under the claim of a fee by a 
stranger, is said in the books to be a dissesin of him in Whether 
reversion or remaindér. Whether it is to be so regarded the ouster 
in our country, where an ejectment is the only remedy, or Ag 
the only remedy in use, for trying disputed titles, may be under the 
a question worthy of consideration. But, however this 2™™ ** 
may be, the reversioner, during the continuance of the sane, is 
prior estate, has no right to the possession of the land—and fide te 
cannot therefore have a right to enter thereon. Orrell v. — ! 
Maddox, Runnington on Ejectment, Appendix 1. Doe ex der, in this 2 
dem. Cook v. Danvers, 7 East, Rep. 299. As his right of State! Qu. 
But whe- 
entry arises upon the expiration or extinguishment of the ther it be so 
term, he has seven years thereafter to assert it, and until ° ot, the- 
those seven years expire, he is not within the bar of this has no 
statute. See 2 Preston on Abstracts, 351. But there is Fisbtto en- 








316 IN, THE SUPREME cour? 


Dmcemnex, & hoistake in supposing, upon- the facts, stated, that, the 
_18S release by Canow#to Mrs. Stokes.and Mrs. Weliborn, 
Gwrw extinguished the estate of thé mortgagee, and . 
+ Weuia oan gave right of ji iate possession to the. trustees. In 
possession equity indeed mortgagor is held to.be the reakowner . 
expiration Of the land, the debt being regarded as the principal thing, 
of the term and the land the accessory—as security for the payment. 
andantl of the debt. But at law it is otherwise. The ees interest _ 
that time , in the term passes upon the’ execution of the 
affected by and if the money be not paid according to the. ¢ 
pesbee. of the mortgage, then the estate becomes absolute 
in the mortgagee. A Court of equity will allow a mort. | 
gagor to redeem within a reasonable time by paying the. 
principal and interest of the debt and costs, oe genes 
is done the mortgagor acquires an equitable an’ 
term. But the term tn Jaw is not, by eee 
debt afier the day, divested from the mortgagee; it yet” 
remains in the mortgagee, and is to be asgi J 
ferred, or surrendered, as other legal terms for yours. 
Mrs. Wellborn and Mrs. Stokes had, as appears from 4 
case, an equitable estate, subject to the charge of. 
mortgage debt; and it may be, as was declared in the — 
opinion, that the release extinguished this: eae and 
that they then had an estate in equity treed abd examen 
therefrom. But however this may be, in law, they had 
no estate in the land. The freehold, subject to the’ term, 
was in the trustees, or the survivor of them, or ip the heirs 
of the survivor (if a fee simple), or in the heirs or devisees 
of Montgomery. If, therefore, Mrs. Stokes and Mrs. 
Wellborn acquired any interest at law under the deed of 
release, it was the interest of the mortgagee ; the term.was 
not thereby extinguished, but assigned—and if hig right 
" of entry had been taken away, by the possession of 
Holman, they claiming as his assignees, could not be 
in any better situation. We, however, must understand 
that nothing passed by the instrument. It is not set 
forth, but the case states it to be a release from the 
assignee of the mortgagee to those equitably entitled 
to the estate in reversion. There was no privity to 
make it operate as a release or surrender, and if an 
assignment could be made, it is not shown that it pur- 
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ported -to 1a, an assigament ‘of the" term. Upon this Decrisrr, 
view, then thé,legal terméwas still outstanding, the right of _!°%—_ 
entry under that, term: was barred—the trustees.of the ©w"™ 
defendants bad-no right to the possesion antil the expira- Wriizoke. * 


















tion of the term—and there was, therefore, .no existing 
ae 5 to the plaintiff's right to recover. 

But there is an important fact in the case which is not 

presented, but which nevertheless appears, 

bs and may entirely change the legal rights of the parties. 

The morigage deed is appended to, and expressly stated to 

be made a part of the case, and on it is the, following 


ber the 8th, 1815. Received of John Brown, trustee 
under the decree of the Supreme Court of North Carolina, 
im the case ¢ of C. L. Benzein’s executors and others, com- 
-plainants, a nd William Lenoir and others defendants, the 
im of $9,263, being in full satisfaction for the within 
rd, im of the sum decreed in the said suit. 
“Jno. G. Canow, by his Att’y, 
“ Lewis D. ScHWwEInrrz. 4 


> Iwo ae ave been made a part of the case ; and it must 

b understood - to have been exhibited in evidence by the 
_ defendants. If the John Brown therein named is the same 
~ Johr Brown named in the conveyance of Montgomery, 
‘and. the survivor of those to whom the legal reversion was 
thereby granted, or has by inheritance or otherwise suc- 
ceeded to the estate of the grantees in that conveyance, 
then at the date of this endorsement he had the legal free- 
hold dependent on the term as the trustee of the wives of 
the defendants. In the case of Farmer on dem. of Earl 
v. Rogers, 2 Wilson’s Rep. 46, the heir at law of one who 
had executed a mortgage term for five hundred years, 
brought an ejectment against the defendant who had the 
mortgage deed in fis possession. On exhibition of the 


deed, it was found to have an endorsement on it, without | 


seal or stamp, in these words: “ Received this — day of 
March, 1738,” (being after the day limited by the proviso,) 
“of A. B.” (the mortgagor,) so much money “ for all prin- 
cipal and interest till this day; and I do release the said 





: * Wilkes County, North Carolina, Novem- ; 
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Deoenes, A. B., and discharge the within sgnitgkges premises from 
the term of five hundred years.” Signed by the mort- 
Gwrx gagee. It was resolved by the Court that before the 
Wazisoax. statute of frauds, a lease for years, either by deed or parol, 
might have been surrendered without deed by parol ; that 
the words release and discharge the term of five hundred 
years, are much stronger than words which in many cases. 
have amounted to a surrender, ut res magis valeat quam - 
pereat; that, under the statute, a lease for any term of =~ 
years may be created by writing without deed, and that 
the same,may be surrendered by deed or note in writing, 
and that there was no occasion for a stamp upon this 


—s endorsement, it not being a deed. In the year 1815 .we : a 


frauds,8 had no statute of frauds, and a surrender of @ ferm might 


me have been made wholly by parol. The endorsement.in  _ 
whether bY the case before us does not contain words quite as s ng 
pa- 
rol, might as those in the case quoted, ‘‘release the said A, E 
have been discharge the within mortgaged premises from the. 
ed wholly but connected with the surrender of the mortgage decd 
by Parole to him having the immediate legal reversion, y 
would construe the endorsement as amounting to 
der of the term. The mortgagee delivers. 
him whose estate commences in enjoyment as soon as t ie 
interest in the lease expires, with an endorsement that he ~~ 
has received full satisfaction “ for the within mortgage,and = 
of the sum decreed upon it.” A surrendér is “ the yielding 
up of a particular estate to him that hath the immediate 
estate in reversion or remainder, wherein it may drown by 
Surrenders @greement between them.” 1 Inst. 337, b. Surrenders 
_ — are always favoured in law. 1 Inst. 338,a. They require 
They ‘~~ ho technical words but such only as express the intention 
quireno to yield up. 2 Rolls. Abr. 497. Sheppard’s Touchstone, 
words, bat 305. That intention, we think, would be plainly mani- 
po few fested here. The mortgagee declares his assent that the 
the inten. mortgage shall continue no longer; and declares this 
we. assent to him whose enjoyment takes place upon the deter- 
-«, ‘mination of the mortgage. 
ie Weare also of opinion, that the objection that Canow was 
not in possession at the time of this transaction, was pro- 


properly ovérruled. The possession of the mortgagor, or 
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of those who.claim soa the mortgagor, is the posses- Decemser, 
sion of the mortgagee. It is not stated in the case, that a _.’°* 
faere in fact, ever was taken under the mortgage. A Sw" 
legal possession, was transferred by operation of the deed Wasancax. 
of bargain and sale. But whether the possession was left oo 
with Montgomery, and held by him and those in reversion, mortgagor, 
until the dispossession by Holman ; or was actually taken % of those 
by Grafft, and after his dispossession, was retaken by the odor bin, 
defendants, seems to us immaterial ; for whenever retaken, cape 
it was @ possession, avowedly as representing the mortga- imo a 
gory and therefore is, in Jaw, at most but a tenancy at the Fa. fnort- 
will, or by permission of the mortgagee. Having this oem by P 
possession by his tenants, the defendants, he could right- stranger, 
fully surrender the mortgage term to him, having the he ts 
immediate estate in reversion. ponsssion, 
_ It has occurred to us, that an objection might be raised, 2° 
though none such is intimated in the case, to the validity the tenant 
~ ofthe assignment made by Grafft’s administrator to Mar- 5, ake 
~ shall, because of the adverse possession of Holman. If the 
Assi t were necessarily null as to all purposes and to 
all persons, we should be obliged to consider the case, as 
_ ~ though*none had been in fact made. But waiving all other An 
"modes in which it might be operative, we can see no rea- mente 
gon why an assignment, like any other conveyance, may convey- 
not take effect by estoppel, between parties and privies, take effort 
and thus legally operate to transfer the estate of the assig- pence by estoppel 
nor; although he was not in possession, when the assign- parties ras 
ment'was executed. As the case finds the fact, that the Privics «4 
administrator of Grafft did assign or convey the term to operate to 
Marshall, we must suppose it to be an effectual assignment sven ge 
or conveyance, so far as in law it could operate. As be- a — 
tween the parties, therefore, the interest of Grafft passed to cen he 
Marshall, and ultimately to Canow, who made the surren- W#* not in 
der, which merged the term in the reversion. The instant when the 
the term ceased, the right of entry accrued to him, having “semen 
the immediate reversionary estate. His cestui que trusts 
were then on the premises. Before the surrender of the 
term, they were the tenants of the termor or mortgagee. 
Upon the surrender, they became in law the tenants. of the 
surrenderee, their own trustee. 
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Deca, The case, however, is altog i ing-us 
~ et noah Roncchee Cuca eis 
7"“ 


Wruisoay. cree of the Supreme Court, in the case of Benzien’s Exee- Ss 


Where it 
does not 
appear in 

oak Gita 
person of 
the same 


name is the four or five years antecedently thereto, the person desig~ 


same per- 
son, this 


court can- the conveyance. If he be not the same, then it es not. “- 
wart gna appear that he had any legal estate in which the 


be go. 


described therein, as John Brown: “ ttustee. under the des 


utors and others complainants, and William Lenoir and 
others, defendants.” Thisdescription is hardly applicable 
to one who was not declared trustee by decree; but created 
trustee by act of the party. However this-may be,.we 
, cannot assume asa fact, that because the person’mentioned * 
a in the endorsement, bears the same name with she iadivi- 
dual mentioned in Montgomery’s conveyance, made thiirty- 


ng. 





a ai ~ 


S 


nated in the endorsement is the same whois mentioned. in 


” 
oe 
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term could merge. ee ee Pt. 
As the lessors of the plaintiff made out erie feclehilee’ ae 
sessory title to the premises; and it does not x, 
the facts stated, that a right of entry had 
defendants, or those under whom. they. claimed, 9 
defeat the possessory title; we feeb ourselves. bound to, 
reverse the judgment, and to award a venire de no nove. On 
a second trial, the parties seeing distinctly the pe 
which the controversy turns, will have an 
distinctly showing the facts which may 


their legal rights. ed, 
Per Cunram. Judgment reversed: 


SAMUEL GREEN v. ELIZABETH S. CALDCLEUGH, Exeeutrix. of 
ALEXANDER CALDCLEUGH. 
we 

The mere existence of disconnected and opposing demiinds, betwen two par- 
ties, one of which demands is of recent date, will not take a case out of the 
statute of limitations. There must be mutual running accounts, having 
reference fo each other, between the parties, for an item within time to 
have that effect. 


Tis was an action of assumesrr, tried at Davidson, on 
the last Circuit before his Honor Judge Norwoov. The 
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declaration contained counts for week and labour done in Drcemsrr, 


the service of the defendant’s testator; goods, wares, and 
merchandize sold and delivered, and moneys paid to the 
use of the testator. Pleas,—set-off; and the statute of 
limitations. To the last plea the plaintiff replied, that the 
defendant’s testator assumed within three years before the 
issuing of the writ. The plaintiff offered evidence to estab- 
lish his account, and to show the value of his services, 
which commenced in 1821 and ended in 1832. The defen- 
dant did not produce any account of articles furnished, or 
debts owing by the plaintiff to her testator, but offered evi- 
dence that the plaintiff drew his support, and all the means 
of his annual necessary expenses from her testator, while 
engaged in his service. She insisted that the jury should 
take this into consideration ; not as a payment on account 
between the parties, nor as a set-off, but as affecting the 
rate of compensation for the plaintiff ’s services. The plain- 
tiff admitted that he had drawn annually from the estate of 
the defendant's testator, articles and money for his support 
and maintenance, up to the year 1832. The defendant 
farther proved, that in May, 1831, her testator paid to a 
creditor of the plaintiff, at his request, the sum of three 
hundred and thirty-two dollars, which she insisted upon as 
a set-off. The defendant’s testator died in April, 1833, and 
P re writ was issued the 30th of July, 1833. His Honor 
charged the jury, that there were mutual accounts between 


the parties ; and the last items in the defendant’s account — 


being within three years, the whole claim of the plaintiff 
was taken out of the operation of the statute of limitations. 
Under this instruction, the jury returned a verdict for the 
whole amount of the plaintiff’s claim, deducting the sums 
paid by the defendant’s testator; and the defendant ap- 
pealed. 

Pearson and Mendenhall for the defendant, contended : 
Ist. That the rule as to accounts-current, was laid down 
too broadly by his Honor, and was not applicable to the 
case before the Court. The rule is admitted in cases fall- 
ing within the exception to the statute of limitations, 1715, 
(Rev. ch. 2, sec. 5.) It extends to actions on the case, as 

VOL. Il. 42 


GREEN 
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Decemsek; well as actions of account, and includes mutual current 





Green 
v. 
Caup- 


CLEUGH. 


accounts between other traders, as well as merchants. 
Bull. N. P. 149-151, Coles v. Harris. Cranch v. Kirk- 
man, Peake’s N. P. 121. To get the benefit of that excep- 
tion, a special replication is necessary. Webber v. Tivill, 
2 Saund. Rep. 125. 

The rule does not extend further as a rule of law, but is 


a question for the jury. In Catling v. Skoulding,6 Term. - 


Rep. 189, it was held, that mutual accounts containing 
items in time, take the case out of the statute of limitations, 
independent of the exception; for the entering ‘a new 
item, and giving credit by a party, is evidence to prove @ 
promise to account. See Heyling v. Hastings, 1. Lord. 


Ray. 421. 2Saun. Rep. 127, a. note. But whatever might _ 


have been the old doctrine, as to an acknowledgment s 
ing a case out of the statute, it is now the better op mn, 
that the action is founded on the new promise, which 1 

be an express one; or there must be such an admission of 
facts, as clearly shows, out of the party’s own mouth, that 


a certain balance is due, from which the law can imply an ° 
obligation and promise to pay ; or that the parties @re yet | 


to account, and are willing to account and pay the balance 
then ascertained. See Bank of Newbern y. Snead, 3 
Hawks, 500. Peeples v. Mason, 2 Dev. 368. Ballenger 
v. Barnes, 3 Dev. 460. Danforth v. Culver, 11 John. 
146. Lawrence v. Hopkins, 13 John. 288. Coltman v. 


_Morsh, 3 Taun. Rep. 380. Pitman v. Foster, 8 Eng. Com. 


Law Rep. 67. Acourt v. Cross, 11 Eng. Com. Law Reps. 


124. And the case, upon all the circumsfances, ought tg 


be left to the jury to find the promise. P 
2nd. This is not an account current; on one' side there 


_ is but one item; and, accounts to take a case out of the 


statute must be mutual, and must have reference ‘to each 
other. Mere counter-charges will not have that éffect. 


No counsel appeared for the plaintiff. 


Daniet, Judge, after stating the case as above, pro- 
ceeded :—It has been decided, that if there be mutual run- 
ning accounts on each side, then a new item ig either 
account, within a years, may take the whole account, 


2. get i a . 
Ret Wa ee 
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on both sides, out of the statute; each party in that case, Decrser, 


being considered as having suspended the application for 
payment, on his side, of the demand, in faith of the mutual 
dealings. 1 Chitty’s Prac. 777. Catling v. Skoulding, 
6 Term Rep. 189. Peake’s Rep. 121. 2 Saund. Rep. 125, 
127, notes 6 and 7. But it seems to us, that the true prin- 
ciple to be extracted from these decisions, applies only in 
those cases, where these items are clearly parts of one 


’ continuing, mutual account, which, by the assent of the 


parties, are to be charged therein, whenever the same shall 
be adjusted. This assent may be shown by direct evi- 
dence of an agreement to that effect. It may be inferred 
also, when each party keeps a running account of the 
debits and credits of the account ; or where one only, with 
the knowledge and concurrence of the other, is confided in 
to keep the account of all the mutual dealings. In these 
cases, the new items are evidence affirming the continu- 
ance of an unsettled account at that time, and warranting 
the fair presumptidn of a promise to settle it, and to pay 
the balance, which may be ascertained on settlement. 


The whole of the reciprocal demands, comprehended in 


such running accounts, are thereby taken out of the 
statute ; the account is not to be split ; but what shall be 
found upon all the items to be the balanee, is the true debt 
between the parties. That the mere fact of the existence 
of digconnected and opposing demands between two par- 
ties, tol of which demands is of recent date, shall take the 
case out of the operation of the statute; shall be evidence 
of a promise to pay that other, or to allow it in a settle- 
ment, is, in oyr opinion, not an inference of law or of 
reason, although some adjudications, and several loose 
dicta, appear to sanction it. It would operate in practice 
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to deprive a party of the privilege to oppose two defences ~ 


toa claim which he denies—set-off, and the statute of lim- 
itations. The case before us, does not state any evidence 
of an account-current between the parties, unless such an 
account is necessarily to be implied, from the fact of oppos- 
ing demands. It does not appear that the payment by 
defendant’s testator, to the creditor of the plaintiff, of the 
sum of three hundred and thirty-two dollars, was intended 
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Decemare, to be on account.of, or in part payment of the plaintiff’s 
demand. It was apparently wholly disconnected there- 
Gnxex with. The defendant offered it merely as a set-off. If it 
Cicp-. had been in part payment, it would have taken the case 
CLEUSE. oyt of the statute; it would have been a substantial 
admission of a continuing liabilit?. Burleigh v. Stott, 8 
Barn. & Cres. 36; 15 Eng. Com. Law Rep. 151. * 

This Court being of opinion, from the ‘case stated, that 
there were not mutual, open running accounts between the 
parties, so as to bring the case within the rule supposed by 
the Judge; a new trial must be granted. 


Per Curiam. Judgment roversed 
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THE STATE ». LEWIS JOHNSON AND CHARLES ROSE. | 


Whether an indictment will lie at the common law, for a forcible * detain’, 
after a peaceable entry, Qu? But it is certain, that neither by the common 
law, nor under the statutes, can it be maintained, where the entry is both Sa 
peaceable and lawful. 








Tus was an indictment at common law for a 1 
entry and detdiner, tried at Wilkes, on the last 
before his Honor Judge Martin. 

On the part of the state, it was proved, that 
cutor was in possession, claiming to be o 
premises on which the trespass was alleged to 
committed: that in one of the fields, there stood an old 
dwelling-house, in which he- had: placed a quantity of 
straw, and a basket, containing a bag. and an apron: 
that these articles continued in the house, until the day 
when the trespass complained of took place: that on that 
day, the prosecutor and his wife went to the house, intend- 
ing to occupy it; when they found, that the defendant, 
Johnson, had thrown the straw and the basket out of the 
house, into the yard, and was standing in the door, with 
a large stick, and threatened them with personal violence, 
if they presumed to enter : that the other defendant, Rose, 
was at that time engaged at work in the field. It was 
further stated by the prosecutor, that he himself had done 
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some ploughing in the field preparatory to making a crop 
in it. The defendant Johnson then produced i in evidence 
a sheriff ’s deed to himself, for the same premises, by which 
it appeared, that he had purchased them, before the time 
of the alleged trespass, under execution, as the property of 
the prosecutor: that after his purchase, and a few days 
before his said alleged trespass, he had entered on the 
premises, surveyed them, and directed the other defendant, 
Rose, to take possession of, and occupy the same. He 
also proved, that there was no shutter to the door of the 
house ; but only some rails placed across the door-way to 
keep out. stock. Upon this evidence, the jury, under the 
instruction of his Honor, found the defendants guilty. A 
new trial being moved for, and refused, the defendants 


appealed. 
No’ epunsel appeared for the defendants. 
The Attorney-General, for the state. 








_Daxtm, J udge. The case under consideration is an 
indictment at common law, for a forcible entry and forcible 
ft The defendant peaceably entered, and the con- 

rig on tbat branch of the indictment, which charges 
ible detainer. This bring us to the inquiry, whether 
if he had a right of entry, and did enter peace- 
|not a right to detain with force, and with a 
? No question appears to be raised by the 
to Johnson’s title. We take. it, therefore, that the 
judgment and execution under which the sheriff sold (as 
well as the deed) were either exhibited or admitted on the 
trial. We have examined the case, and now decide it, on 
the understanding, that whatever interest or estate the 
prosecutor formerly had in the land, had passed to John- 
son, by the sheriff’s deed ;,and that he had a legal right 


of entry. In M‘Dougall v. Sitcher,1 John. Rep. 43, it ee 
was decided, that a purchaser of real estate, under an arvana A 
execution, may enter and take possession of the premises 
in apeaceable manner, though some goods of the former come of tip, 


proprietor are teft on them. The same doctrine was 
held by the Court, in the case of The People v. Nelson, 
13 John. Rep. 340. In Taylor v. Cole, 3 Term Rep. 292, sos 
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Decemaxe, the Court of King’s Bench held, that a purchaser under a 
1695. sheriff's sale, Onan execution, might peaceably enter, and 
— retain the possession. He may break.open the outer door 
Jouxsox. Of the house, and take possession, although goods of the last 
He may, in tenant remain there. 1 Bing. 58; S. 4. 14 Eng. Com. 
such ease; “Law Rep. 59. If he who has a right to enter, obtains 


even break 


open an ~ possession by force, the person who had no righg to-retain 
outer door 
ofa house. the possession, cannot sustain an action for such forcible 


An action, regaining the possession, so far as regards any alleged’ 
for the 
mere in. injury to the house or land; but at most, only for any 
jory tothe unnecessary personal injury in turning hin¥®ut, or avoid- 


jouse or 7 | 


land,can- @ble damage to the furniture. Taunton  v.. 

not A e Term Rep. 427. Rex v. Wilson and others, 8 Ferm Rep. 
pe ea 357. Turner v. Maymoit, f Bing. 158; 8 Eng. Com. Law 
Aer Reps. 280. Wildbor v. Rainsforth, 8 B. & C.4; 157Eing. 


entry, for Com. Law Reps. 144. 1 Price, 4. Rogers v. P 
entering bY ‘ayn. 202; 1 Eng. Com: Law Reps. 355. But if 


force. 


But he may has a right of entry, be guilty of a forcible ent 


iy wn be indicted for a disturbance of the peace. In ; 
0 e : 
cible entry, case, the owner ought to await the result of legal j proc 


rhe ings by ejectment. Johnson, having a right to enter, anc 
breach of doing so ina peaceable manner, which is defined by Ge 


=e gee = statute, (5 Richard 2, c. 8,) to be, “ not with § trong: 

















lawfully gained, by ie in the same way that 
The entry defend any other portion of his real or personal 
to autho. The entry, to authorise proceedings in a summa y; 
hae before Justices, under the statute of 8 Henry 6, c. 9, must 
ceedings, be an unlawful entry, followed by a forcible detainer, and 
rey -. so stated in the inquisition, or it will be quashed. The 
6 most be be King v. Oakley, 24 Eng. Com. Law Reps. 61. If an 

indictment will lie at common law for a forcible detainer, 
fom, after a peaceable entry, a question on which much doubt 
Perey is entertained, we hold it to be certain, that it cannot be 
wae IN maintained for such a detainer, either by the common 
the inqui- law, or under the statutes, if the peaceable entry were 
aa it also lawful. Johnson’s entry was peaceable and-lawful ; 
quashed. and Rose, the other defendant, entered by his permission, 


peaceably, and made no effort even to detain with force. 
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We think the judgment sould be reversed, and a new 
trial granted. 
Per Curiam. ~ Judgment reversed. 
He + 
* 
<> 


ad LITTLETON v. REDDING LITTLETON, et al. 


A conveyance of lands made by a man, in contemplation of marriage, with 
the view of ing his intended wife of her dower in those lands, is 
void, as > the widow, under the act of 1784. (Rev. ch. 204.) 
“'Tagis was a perrrion filed by the widow of Zachariah 

Uitileton, against the children and heirs-at-law of her 

ceased husband, alleging, that he had died seised of three 

Hracts of land therein described; in which she 

dower, and prayed that it might be assigned to 

Pine defendants pleaded, that their father was not 

“-oripossessed of the lands mentioned, at the time of ™ 
ath; and thereon the plaintiff took issue. 

On the trial, at Onslow, on the Fall Circuit of 1833, 

before his Honor Judge Serrusz, the defendants gave in 

evidence a deed, made to three of them, by their father, 

ing date the 10th day of April, 1805; whereby he 
gave andjconveyed to them, all the lands mentioned in the 
petition, | also, all the other estate, real and personal, 
which he then owned. This deed was acknowledged by 
the , in the County Court, in October, 1805, and 
registered in January following. To avoid the operation 
of the deed, the plaintiff insisted, first, that it had never 
been delivered ; and, secondly, if it had, that it was void, 
as against her, because it was made upon the fraudulent 
intent, to defeat her of dower. 

It did not clearly appear, at what time the deed was 
executed ; whether before or after the plaintiff’s marriage, 
which took place on the 25th day of April, 1825. It was 
stated by the subscribing witness, that it was executed 
about the time, and probably on the day the deed bears 
date: that it was kept by the donor; and that, after some 
misunderstanding with the plaintiff, he acknowledged it in 
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es a Court. Some monthsafterwards, the dorior deposited the deed 
with the witness,with directions to it, until he should 

ma 2 “be dead, anid thén'‘to bring it forward. There were several 
Leveson, children born of the marriage ; and then the donor, many 
» years before his death, took the deed from the witmesg,and 

put it among his own papers, where ‘it was found at his 

death. The donees were all infants of very ténder years, 

when the deed was made; and the plaintiff was ignorant 

of its existence, at the time of her marriage; and the hds- 

band continued in possession of the Property: ‘during his 

life. 





evidence of a delivery, at the time the deed was e 

nor did the acknowledgment of it, for the purpose of. ee 
tration, amount, under the circumstances, to a delivery ;” 
nor did the deposit of it with the witness, unless it was 


given to him on behalf of the donees, to keep for them, or for» 


their benefit; in which last case, the delivery would be 
good and irrevocable. 

His Honor further instructed the jury, that the right of 
a widow to dower, was as much favoured in law, ° as the. 
rights of creditors or purchasers are under the statutés to 
prevent frauds on them. That if, therefore, the deed was 
made after the marriage, or being before, was made in 
contemplation of it, and, in either case, with the intent to 
defeat the plaintiff of dower, it was void as aga inst the 


plaintiff; and, for the purposes of this suit, the husband 


died seised of the land. He left it to the jury, upon the 
evidence, to infer, or not, as they might think the truth to 
be, whether the deed was made in contemplation of the 
marriage with the plaintiff; and with the intent alleged by 

. her. The jury found, that the deed was made fraudulently, 
and with intent to defeat the plaintiff of dower; and also, 
that said Zachariah was seised of the lands, mentioned in 
the pleadings, at the time of his death. 

The defendants moved for a new trial, for misdirection, 
which was refused; and ajudgment was given for the 
plaintiff that she recover her dower of one-third of 
said lands, and that a writ issue, &c., to have the 


His Honor ieistoaneiil the jary, that therdMiwasit-no : 

















ora if the opinion given by the Court upon either 
point, be, cotect; for that renders the other immaterial. 
thought necessary, therefore, to discuss here 
is of the Judge who presided at the trial, upon ~ 
ions, as to the delivery of the deed. 
“the point of fraud, it must be taken upon the ‘ 
! that the deed was made before the marriage. 
xstion which arises, is, whether the deed thus 
pon the express intent found, is void as against the 
In the case of Tate v. Tate, 1 Dev. & Bat. Eq. 
2 expressed for myself, the opinion, that such *% 
is void. In that opinion, .the whole Court now 
























ac of 1784 (Rev. ch, 204, sec. 8,) makes seve 

nt alterations in the rights of the wife. She # 
of all the lands of which her husband was 

g coverture ; of which he could, by no method, 

. But she was not dowable of those of which 
the band was not legally seized; although he might 
another in trust for himself the day before - 

the marriage,and expressly to prevent dower. She was perme 
also entitled to one-third of the surplus of the personalty, { 
not disposed of by will; but subject to be deprived of the: 
whole of it, by the dispositions of the husband in his 
+ time, or by his will. The provision for her is. in this 
respects increased, and in others, lessened, by the act. She vi webs 
. cannot now be cut off from the personalty, either yt 
i. advancements to children, or by testamentary gifts. She areto be 
; may dissent from the will, and then, or in the case of intes- into 
tacy, have a child’s part of the personalty, and one- aS * 

; third, ofthe lands of which her husband died seized. the wit, 
Gifts tobe own children, or to those of a former marriage, “hee 
made over before her marriage, are to be brought into 
VoL. & 43 




























a child advanced, cannot be. 

t no man is expected to aed 

children, so as to leave ot 

_ this: e.wife is placed on the asa a wit ‘3 
ee "children not fully advanced ; which is deemed a Lag 

security to her. But in respect to dower,. she stands oa 
alone ; her rights being in opposition fo all thet! i 
was necessary, therefore, to protect her, as.ag 
them, and against the acts of the husband i in 


dower was confined to the lands of ‘hath hed 
enactment became indispensable, that she shot 
injured by those alienations which the h 
_ the sake of defeating her. It accordingly comésan:b 
way of proviso to the clause which fixes her dower, an 
declares, that “any conveyances made fraudulently to © 
children, or otherwise, with the intention to defeat» the e 
widow of her dower hereby allotted, shall be held and — 
deemed void, and such widow shall be entitled to. dower 
in such land, so fraudulently conveyed, as. # Ro, eT 
ance had been made.” 
The Court does not understand his Himonts Aaieediicn, 
that the rights of the widow are as much favoured, by. the 
_ act of 1784, as those of creditors and purchasers are by 
that of 1715, to mean, that conveyances void as to the 
latter class of persons, in respect of the consideration, are 
» for the same reason, void as to the widow. The case 
not call for any exposition of that general doctrine. 
ie remark seems not to have been material to the 
"instruction needec by the jury, and is supposed to have 
__ been intended to express only the idea, that each class of 
. those persons had established legal rights, and that every 
conveyance intended to defeat them, is equally avoided by 
Te. the authority of a statute. This leaves it to be settled, 
ee apn the construction of each statute, what conveyances 


shh 
aa” 
oh: 





, and ie 
ta: “ like” tha 
15 % lager silent ve the subject of the soni piminty 
intent spoken ‘of, is the actual intent’ ied anes to 
ow; and. the statute specifies no fact as and Gant of 
the ‘to. denote its existence, or repél the aroiding 
ratation of it. ~The consideration of a deed does not them asto 
_negessarily—except as made to do so by statute—enter ren 
> dt bet intent of the parties; although it is evidence of chasers; 
R: or les: strong, according to other circumstances. alana e-wl 


na : during the marriage, in trust for the husband tary con- 
veyances, 


* simply on 
account of 


O1 there would be no evidence of oo tomy 
mtent; or if made immediately before, and also cOM- Ther 
mi 1 to the wife before marriage, there would be must be an 
‘neither-actual nor intended deception, without which, — de- 
there is no fraud. ‘Such bars have, however, been since m5 Wl 
removed, by another statute, which makes the wife dowa- dower, to 
ble of equitable interests; which shows, by the way, the seat 
interpretation proper for the act of 1784, as to convey- ance under 
ances made at any‘time, which are wanting in good faith. 952 i 
Bat bona fide conveyances, that is to say, such as are not! : 4 
intended to defeat the wife, do not seem to be within thee 
meaning, more than within the words of the act. Suéheges 
are sales; to make which, an unfettered power is allowe@gue 
the husband. Such, too, appear to be bona fide gifts, ~e 
whereby the husband actually and openly divests himself si ' 
of the property and enjoyment in his lifetime, in favour of . 
children, or others, thereby making, -according to his - 
cifeumstances, and the situation of his family, a just and 
reasonable present provision for persons having meritorious ~ 
claims ‘on him, and with that view; and not with the 
# A x 
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view defeat nor or he sake so ae, the wife’s 


e 












dm Jature would have been more pari | 


saying, thes. the widow should ‘be’ endowed: ae zy vada’ 


of which sband had been seized during the cx 
except such as he had in his lifetime conveyed upot 
able consideration. With respect to anceme nt 
children, in particular, there would certainly have"b 
specific provision; since in the same act, theymar 
which they shall be regarded, as between” 


themselves, is expressly pointed out. Hence the’ onclusion 


is adopted, that the want of a valuable cc ratic 
not constitute, absolutely and conclusively, the fraud 
tioned in the proviso of the 8th section. v, 
Anycon- § But the statute would be cmon te 
veyane’ '™ embrace every case, in which, whatever may be 


which the ree 
husband the husband substantially reserves to himself the pre 


reserves to 


- himecif the uring his life. Such a disposition is neoessar 


propery colourable, as determining presently his seisin. ” 
life, is essentially testamentary, as between these parties; or the 


erage re seisin of the husband determines only eo instanti with hi ¢ ae 
able, and life. A conveyance in those terms would, upon its face, 
therefore Greate the mischief the act means to obviate. It would be 


void as to 


" the widow, bad, upon common law principles, within the custom of 


under the London. Turner v. Jennings, 2 Vern. 612. 685. Fortesque 


act of 


_ 1784. v. Hennah, 19 Ves. 67. So, if from other circumstances, — 
So ofany jt can be collected, that the apparent immediate disposition 


fa which is not bona fide, that is, was not meant to be simply what 
the it purports to be; but that the donor in that it 
date dispel should not interfere with his own enjoyment, but should 
sition is “hinder that of his wife, it would amount to the same 


It must be immaterial, in such a case, whe 

recast Goad be made before or after marriage. The re 
nto of the day of its execution from that of the pees 

Te diay Prove tothe jury, that it was not made with the intent 






SS imputed to it. It can have no other effect. For when a 


oe 





eur gas & ae. 

08 aR he SS 
yt a soe. Se 

7“ he we rae 
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ecial ‘inter constitutes express, ‘positive, 2 that 
. itis indifferently called, in the sn ae 
adistinction to that which is implied by law, 

y from the tendency of an act. Express fraud must 
erything into which it enters, vicious. It con- ., 
nit g, at the time of an act, to produce thereby 

Sular prejudice to another; and that very conse- 
be produced, if the act be allowed to stand. 

‘statute 13 Eliz. makes void only such conveyances as Under the 

intended to defeat creditors ; and therefore, a volun- petal 

ace by one then having no creditor, is not x ea 

‘ithin it. Yet, if it be made with a view to a view to 

Jebted, it is fraudulent and void. Taylor v. every 

2 Aik, 602. This construction is absolutely neces- as much 
tot e preservation of the rights in favour of which ey 

e'statute is made, A debt contracted immediately after made by « 

e de ; or ‘has made himself insolvent, stands upon the se 
ing with a previous one. There is the same = 90 
lent |ease—inferred from the debtor’s disabling 7° 

; patter at the particular juncture, when he owed which this 

a debt, or intended to contract it. Bande, 

The same reasons apply to conveyances in prejudice of opP! 
theright of dower. Indeed, they are stronger, upon the ca ron ad 

T word used in the act of 1784. It is “widow,” which is et 

not appropriate to the living woman whom the donor has after mar- 

' married, more than to her whom he purposes to marry. It ji. act 

is properly descriptive of any woman, whom the donor of 1784, 

intents to t of her rights, as his widow, whenever 

4 she shall ha to become his widow; and makes the ¢ 

act reach every deed, at whatever period made, that was the Silt. 

intended, when made, to intercept the marital rights of Indeed, the 























the wife, arising upon a marriage had, or proposed. ; owe” aot 
Hefe the evidence, upon which the question of intent urate act 


was left to the jury, was nearly as strong as it ee 
a fifteen days before the marriage ; 1 song 




















& The defendants claimed the slaves in question, by virtue 
4s #000 we 


sia. wife, Effy Black, I bequeath my negro fellow Toney, my 


934 ita (N ‘hte SUPREME Coder. 
Decexam, three very youtg children : by 0: foriner wie; was for the 


whole estate, real and personal,of thé'donor; who care- 
Lirmxtos fully concealed it from: the intended wifé, kept: the deed 
Lrrruzox. and the estate until the marriage, and ‘afterwards 
thatword retained the possession of the’property about twenty five 
— ap years. It is perfectlyrapparent, that~a present ‘advance- ry 
ry ay ment of the do: was the least of the donor’s thoughts ; 
woman, and that he-ne imeant to impair his Settee gh or control 
pn 2 9 over the estate. - +e 
od than ‘The opinion of the Court: is, cheraine: that the iter. 
toher J cutory judgment rendered is not erroneous; whi 
intends to certified to the Superior Court, in order 
marry: proceeded on, and the plaintiff have her dower Re 
And there must be judgment against the defendants, for art es 
the costs of this Court. ee a. Sy See 
Per Curiam. Judganatullieted oe 
















DANIEL BAY.” OR 


A bequest by a testator to his wife, of a “girl named 
horses, &c. and my plantation, with prec 77 
her life-time,” passes but a life estate in the negro girl.’ 

The assent of an executor to a life wis nc ee 
wach lifs-intarest, and toe soversion seins Se ee 
assert after the death of the life owner. 

Where a demand was read aloud from a written paper, any person who heard 
it may prove the demand, without the production of the paper from which 
it was read. 


Tus was an action of perinvz brought by the adminis- 

.” ~ trator aes non, with the will annexed, of Hugh Black, 

for the very of certain slaves; and tried before his 
Honor Judge Srmanaz, at Moore, on the last Circuit. 


of a purchase of the entire interest in them, from the 
. widow of the testator, to whom he had bequeathed them 
in the following clause of his will: “ To my dearly beloved 





~..megro wench Jean, and a girl named Hannah; and my 
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joining to.it, during her life-time.” Under this bequest, it 
was contended. for. the ‘plaintiff, and so decided by his 
Honor, that the «wife took only a life estate in the slaves. 
For the, defendants i it was then objegted, that by the assent 
of the executors to the legacy of the wife, all the interest 
which they had in the slaves was divested, and that no 
suit could be sustained by them, nor by the administrator 
. de bonis non after their death, for the said slaves; and that 
if anys n lay at all, it must be by the next of kin; 
but tion was overruled. The defendants next 
insi the plaintiff must prove a demand for the 
rae prior to the commencement of his action; whereupon 
the plaintiff, reserving to himself any right he might have 
to-recover without such proof of a demand, introduced a 

"_ gwitness, who. stated that the plaintiff read aloud to the 
Seactis a demand for the slaves in question, from a 
* paper. which tie held, and then gave to each of the defen- 
‘dants a copy, and another to the witness. The witness 
stat | further, that without the aid of such copy, he did 
now whether he should have been able to have re- 







d the words of the demand, but that with its’ 


assistance he could state them from memory, without any 
reference to'the written paper. The defendants’ counsel 
objected, that although the demand was read aloud, yet as 
it was from a written paper, the paper itself must be pro- 
duced, or its absence accounted for; but this objection 
was also overruled by his Honor, and plaintiff had a ver- 
dict and judgment ; from which the defendants appealed. 


W. H. Haywood, for the defendants. 
Mendenhall and Winston; contra. 


Rurriy, Chief Justice—We think the judgment must 
be affirmed. The gift of the slave and land, and _ all the 
other articles, is in the same sentence. There is but.a 
single. disposing word, “ bequeath,” in the beginning of the 
clause, which extends to each thing given; and there 
is but.one expression directing the quantity of estate, 
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‘horses, and sone, hal of my catlis kiy hogs, sheep; and Pecuge, 
household furniture ; my plantation, ayith all the lands ad- aaa 


v. 
» Ray. " 


- 
« 














vet ha the alain all along as his own, conveyed him by a 


3B : 
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¥ 


Decemam, “ during her lifestime” which is in. the end of it, and-neces- 
18 arily controls the interestin each subject of the gift, The 
Back only estate given, being for the life of the widow; the assent 
Rar. of the executors could go no further, and consequently the 
reversion remained in them. The Anonymous case in 2 

Hay. Rep. 161, is anvauthority upon both points, if one s 

were needed on either. We suppose, the inet. ebiyation ig 

was not seriously taken. on 3 

Per Curio. Judgment affirmed. 






















————— ys vag 
‘3 7 
JOHN and JOEL HILL, Rei of ROBERT HEL : Ly 
MATTHEW M. HUGHES. fete ; 
Fe 2 


bad aL 
r 1 : 


qin cif of slave by puicl, since tho not of OR Cae NaI 
bailment ; cod nolngih ef oeanea eoerqsa ia 
tid, of title in the donee. ‘ 

us idee Oe sen cinders pent GA 
evidence of fraud in the donor, as to the creditors of the son-in-law, unless 
there be conveyance ofthe slave by the dans iis Geant e 
tors, which is known to the donor, and acquiesced in by him. =. | 

If the donee of slave, under a parol gift, convey him in trust to secure 
creditors, but by a stipulation in the deed, still retain possession, ich pos 
ccasion ia not the possession of the alience, so es to. qpeeaisine 8 Met D: thy 
donor under the statute of limitations. . 


cing for a negro slave warned! Amana nale sae 
Stokes, on the last Comis before his Honor Judge Nor- . 






er 


woop. 

The case, as it BEE. ay in evidence upon the trial, was, 
wy that the slave Harmon was the property of the plaintiff's P| 

testator in 1810 or 1811, when one William G. Haynes. 
. gee his daughter ; thagyupon, or soon after the mar- 
% * riage, the slave in question Was put into the possession of 
Hiaynes; by his father-in-law, and so continued until the 
death of Haynes, in 1834; that j in 1823, Haynes, who had 


deed to the defendant in trust, to secure a debt which he , 
sep, then owed, and which he continued to owe until higdeath, me, 

A 1 and which was still subsisting at the time when this suit 

~ “) was brought; but by a stipulation in the said deed of trust, 








aes 
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the possession of ithe slave still bontinued ‘with Haynes; Doom, 
that Robert Hill,the plaintiff’ @, testator, died in August, _ > _ 
1834, and soon after, the plaintiffs ashisexecutors, brought =“ 
this.action. to recover said slave of the defendant, who, Alvanes. 
after the death of Haynes in the fall of 1834, had taken ; 
hie: » for the purpose of closing the trust. 
» Fort e defendant it was contended : Ist, That from the 
of time that Haynes had had possession of the 


slave, all the writings necessary to prove the gift ought to 


at ‘the plaintiff” s testator, by permitting Haynes 
lave out to the world as his own, and thereby 
lit, a the faith that the title was in him, 

















» Thai pee deed of trust stipulated that Haynes 
i remain in possession of the slave, the possession of 
Jayn , from the making of the trust in 1823, up to his 
. ith in 1834, was the possession of the defendant, the 
¢; and that therefore the statute of limitations was a 
nor instructed the jury, that since the act of 
‘a cl] "701,) a parol gift of a slave operated as a 
went only; that in cases of bailment, the statute of 
mita ol ‘did not run until the termination of that con- 
Ri ‘that the fact that Haynes claimed, and used the nie 
slave as his own, would not terminate the bailment, nor 
woilld the conveyance to the defendant have that effect, 


f unless accompanied with actual adverse possession for & 
thrée years ; Es shaietiesc, tins pent We not 


have that effect. He c r, that there was tio) 

evidence that Hill, the fathéssin-law, knew of the convey- 

ance to Hughes; that without such knowledge, there could 

be no fraud in the case, unless at the time of putting the «+ 

slave into the possession of Haynes; and that it was not 

, Seen how that could be a fraud upon the creditors of Haynes. ae 

"He also charged that the presumption of title was, likeany’ “4, /<'. 

other’presumption, subject to be contradicted by evidence. |’ * * *-, 
Vo. I. 44 ee 
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v. 


Houanes. 





vince of judicial interpretation, to treat as a fraud what 
the law sanctions. Without any evidence, therefore, 





IN THE SUPREME COURT 
Deane, A verdict was returned for the ee, the defendant 


appealed. ‘ 
No counsel appeared ec eae party.” ; é * 


Gaston, Judge.—We find no error in the instructions 
complained of, to warrant the reversal of this judgment. 
There was no evidence from which a jury could presume 
a legal conveyance of the slave from Hill to his son-in-law. 
To hold otherwise, would be an evasion of the rule oflaw 
distinctly laid down in the Act of 1806, (Rev. ch. 701,) 
that has prescribed certain forms as indispensable in. the © 
transfer of slaves without .consideration, “No gift « of a ) 
slave shall be good or available in law or equity, unless b 
made in writing; signed by the donor; attested | by at 
least one credible subscribing witness; proven capsid 4 
ledged as a conveyance of land, a and,registered in the office 
of the Public Register.” Previously to this act, when 
slave was put into the possession of a Rafi os 
wife’s father, and no more appeared, it was the p 
tion of law that the act was done gratuitously. 1 
has not altered this presumption, but it prone no 
title passes thereby. Necessarily then, the s e 
upon a bailment, revocable at any moment Bes: ‘the b a e 
and no length of possession, under such a ailment, ¢ 
make the slave the property of the baile.» =. . wa 

On the question of fraud, the Judge BEBE Sad: <i 
the jury, that the deed in trust made by Haynes, was not 
evidence of fraud in Hill, unless the knowledge of it-was 
brought home to him. Haynes’ long enjoyment of the 
slave, may indeed have deceived his creditors and sureties 
into the belief that it was his property. Every day brings 
to our notice instances of great hardship and inconvenience 



























resulting from the operation of this statute. But the legis- 





lature must be presumed to have forseen these, and to have 
considered them as lighter evils than the frauds which the A 
statute was designed to prevent. It is our duty to carry f 
out the enactments, and we have no right to judge of their 
policy. It would be a manifest departure from,the pro-. 
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showing a concurrence of Hill in the stawerrantable use of Decemsen, 


the thing bailed, fio Court or jury can have a right to call 


ee fraudalent, or deny to it any of its legal pro- 


It is perfectly clear, that the instruction of the Judge 
was righton the question of the statute of limitations. The 
possession of the bailee cannot be adverse, until the bail- 
ment has been determined; and the alienee under the deed 
of trust did not take possession three years before this suit 


Judgment affirmed. 





———_sS 


Js Pflin led dr the act of 1809 (Rev. ch. 773), to recover dam- 
s caused by the erection of a mill, damages may be assessed for an 
ee ot to well as for overflow- 








fa me IIE GE pik wpon a petition fir damages under the 
_ act of y five years have elapsed since the filing of the petition, a 
B Oe oes tae cones a is proper; 


"naa was @ a PErrrion filed i in the County Court of Jones, 
at September Term, 1829, to recover damages caused by 
a grist-mill, erected and occupied by the defendant. The 
petition alleged the plaintiff to be the owner of a tract of 
land in fee, on which was situate the dwelling house occu- 
pied by himself and family; that on a stream which ran 
through his land, the defendant erected his mill and dam, 
by which the water was thrown back upon the plaintiff's 
land near his dwelling hotse, thereby covering a portion 
of his cleared ground and rendering it unfit for cultiva- 
tion; and also generating a large number of insects which 
infested his plantation and house, and corrupting the air 
so that his dwelling was rendered disagreeable and 
unwholesome. Upon the proceedings in the County Court 
the plaintiff had a verdict and judgment, and the defendant 
appealed to the Superior Court ; where, on the last Circuit, 


= J 


1835. 


fin. 
v. 
Hocus. 





wm 
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_1885. “the plaintiff ni whenie in. senate simalons- 
Guat tions of his petition. ‘To. that tending toshow an 


Saas 


from the opinion of medical men. The statute is rather 
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to the health of the plaintiff and his family, the t 
objected, but. it was received by the Court; and the jury _ 
rendered a verdict for fifty dollars as the annual damage. 
Upon this verdict the Court gave judgment absolutely. for 
five several sums of fifty dollars; that is to say, one for the . 
year ending September, 1829, and one. for each year fol- a 
lowing to September, 1833, inclusive; after whieh time 
the mill had not been kept up. Freee j mtthe 
defendant appealed. - 


J. H. Bryan for the defendant This i is A: 
damages caused by the erection of a mill, | 
1809 (Rev. ch. 773). The injury isa and 
cannot be revived against. the Pot hg 
Fulgham, 3 Murph. Rep. 254. The statute 
given a new remedy; the injury is still the ee 
nature. Wilson v. Myers, 4 Hawks’ Rep. 82° 
of 1813 (Rev. ch. 863), renders it manifest t bal 
overflowing for which the remedy is given; 
1809 speaks of the damages being increased by re 
water. It is, therefore, a trespass or injury 
sion, and the same evidence is 

uired in an action of trespass quare ; 
The rine ot hh a 
is situate; the jury are to meet on the premises, and view ae 
and examine them. The statute does not pre 
bringing an action on the case for consequential | : 
A person whose land is not overflowed an inch, may bring 
this action on the case.. The plaintiff mat then either 
show possession actual, or title; and the same defence 
may be.made as to an action of trespass quare clausum 

The statute describes the injury to the land. The jury 
are to view the land. They cannot from that view decide 
upon an injury to health—that is to, or may be gathered 


the pet 
go * 


ee 


The act 


passed to relieve the mill-owner from vexatious suits. The 
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damages are t6 be nssossed for one ye and judgment is Droesme, 
to be rendered for five, unless damages should be 2° an 
increased by raising the water or otherwise, if the mill is Guar 
képt up. The injury to health may certainly at any time Joss. 
be redressed by an action on the case, so that the statute 
Se injury to the 
land. 





























oe oh, T73), exit only to the direct damage to the 
‘soil overflowed; and that any other consequential injury 
is without redre ee Prvcendine: 
mon law, every consequential hindrance or 
“in. the enjoyment of that in which a man has 
“pe vege uli non possit—was deemed an injury, for 
an action on the case lay. The estate may be 
red les: valuable by throwing a water course back 
it, either in rendering the soil less productive, or in 
aking the dwelling-house uninhabitable, by reason of 
masive smells or noisome pestilences. Each of those 
now, is a private nuisance at common law, 
‘amongst those i injuries to real property for 


gt 


© proprictor, as such, is entitled to recover: 


% Be sins wer comnierasion dort em in yh mat 
7} . of its provisions, to have been intended to abrogate the dect of 
; ight of the proprietor of land to protect it from nuisances, 1609 was 
or to recover the damages arising, in any way, from their © "™" 
“erection or continuance, The main object of it was to exercise of 
restrain a malicious exercise of the right, by the bringing &° 
| of repeated actions for trivial damages ; and, to that end, eat 
to suspend the remedy at common law until it could be ease in 
ascertained, in the method designated in the act, that the *ivolous 
complaint was not frivolous. The statute does not create ys. 
any new right to damages; nor does it profess to abolish create any 
any pre-existing one. It only confers a mode of recovery ; 74,78" 


or, rather, the party is, to a certain extent, restricted to a ages, ‘nor 
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Drom, particular modé of Fecovery. Whatever was before a 
1%. nuisance, remains a nuisance; and whatever damages 
Guaer arising therefrom were recoverable may still be 
Jonzs. recovered. Ton iore be olieal dace ide bette: 
abolish any Of damages for the overflowing of the land, by itself: The 
legislature did not mean an injustice so gross. It. is 
ee restrictive as to the remedy merely ; perborate 
pos ephy partially. There are 3 ee eee a 
ie a ex. exclude other incidental damages, or do so ‘y a | 
tent, t0® directing them to be assessed for the overflowing o! mee. 
fedeof soil, and for that only. On the contrary, the rel h 
recovery: general, that any person injured by the erection of a milly: “ele 
shall apply by petition, setting forth in what respect he is 
injured ; and that thereupon there shall be @ jury on the . 
premises, who shall be sworn to inquire — whether « 
damage hath been sustained by the iff by reason of 
the erection of the mill ; io omen an 
























petition be left more at ci nor @ more unlimited r 
allowed to the inquiries by which a just recom As 

be ascertained. The act, indeed, speaks of th *e 
being increased “ by raising the water” after re 
a jury “on the premises ;” and that of 1813 (Rev. d ass . 
which is in part materia, enacts ‘that the owner of. “land 
overflowed” by the erection of mills for domestic manufac- 
tures, shall have the same remedy as is given by the act of. 
1809 against the owners of grist-mills. . It is hence argued’, 4 
that the comprehensive words before quoted must be con> © os a 
trolled by the context, so as to confine the act entirely ~ ) 
to the injury of overflowing land. 

It may be yielded that the case of an overflowing,” 
being the ordinary and most obvious injury of this kind, : 
may have been more immediately in the mind of the legis- 
lature. But even if that admission be correct, it does not 
follow, that the law should deem that the only injurious 
consequence ; nor furnish, by this remedy, adequate redress 
for any other. The utmost that can plausibly be inferred, 
is, that the act does not apply to any case but one, in 
which the overflowing of the soil, constitutes either the 
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whole, or a part of the plaintiff ’s injury, %'When there.is in Deceuare, 
fact an overflowing of the land, the jurisdiction certainly 
attaches; and the purposes | f justice then forbid a con- — 
struction which will prevent remedy provided in the  Jonss. 
act from being commensurate to the whole injury arising 

from’ the erection of a nuisance of this kind, unless the 

words themselves plainly and conclusively express the con- 

trary. Indeed, very soon after the act passed, (in Janu- The ce of 


r : j ) ary, 1816,) the Supreme Court, in Mumford v. Terry, 2 as 
ib 






























Car. Law Repository, 425, construed it as extending to a 
_ all cases. » The Chief Justice, Tavzor, emphatically says, + egg 
~ Se terms and design taken together, that “in every 
‘@ person receiving an injury from the erection of a 
payee must be filed, in order to ascertain the ex- 
ie upon that depends, whether the common law 
ble.” Of the correctness of that position, no 
udicial . . + professional doubt has reached us, until that 
resse jon the Circuit in Purcel v. M‘Callum, (ante 221,) 
ch was before this Court at the last term, and struck 
Surprise at the time. The policy of the act re- The policy 
application to all injuries of whatever character, i1s0e i 
from the erection of a mill; for the statute may uires its 
twise be rendered, in a great degree, nugatory. The pa 
st of the act is, mainly, the protection of the owners of a. 
Is, agair | the necessity of abating them as nuisances— racter, aris- 
ether they be nuisances in respect of overflowing land, ing | from 
and producing stench and disease, or in respect of any one tn ofa 
2's of those effects, provided the annual damage be not twenty ™- 
Et Pe dollars. It will defeat that policy to take either of those 
: ee cases out of the act altogether, since the owner of the mill 
will then be exposed to the successive actions at the com- 
mon law, of the person injured. Why should the legisla- 
ture allow a person, whose habitation is rendered less 
| comfortable, to the value of less than twenty dollars, to 
compel another to pull down his mill, and restrain one who 
sustains an equal damage from the overflowing of his land, 
from the same course of proceeding? But if the statute be 
confined to the single case of overflowed land, what is to 
prevent the owner of land, slightly overflowed, from waiv- 
ing that injury, and suing at common law; and thus pro- 


‘ 








































v. 





Jonns, the one class of cases more than in the others r 


| the water, or otherwise. If the defendant shall surcease 
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Decemmer, duce the mischieh for which the eet intended a remedy 2 
There seems to be no reason for giving or 
statute remedy, whether it, be exclusive or 


























“gape - Terry, it was pronety: nee a | 
Bat tho present cues Sale cextaiahy wisp: lait 
indeed, it be construed to take ert 


the soil, and an injury to health. If the Jat 

exists without the former, cannot be redressed in 
yet, when they concur, it is inconcelvalie thet 
lature meant that each of these consec fr 
wrongful act, should be pe eae by separ 
when the statute itself relieves the ¢ | 
ity to a multiplicity of suits, by vbaittng om 
that could before be brought in five years, ’ 

one injury, affecting the plaintiff in different _— t 
produced by one and the same act on the Ke “toa 
fendant. ft RR 

Rises this law wap eoneieds Se row: 
trials, in which the stress of the contre as upon th 
deleterious effect on the healthfulness. of t iff es = 
estate, while the injury from overflowing was 2 i 
be nominal ; and until Purcel'y. M-Calhem, the bench a 
racsnpeppelbr bases se | 
relevant toa most important point of the inquiry 
Jetyceod was therefore. peoperty aaaiaeeg : See 

*he.counsel for the defendant has aloo insisted thal discs 
is error in rendering the judgment, for which it must be 
reversed. The error is alleged to consist in giving the 
judgment for more than the damage of one year. 

The latter part of the first section of the act, makes the 
verdict generally binding for five years. It admits two 
exceptions ; the one, when the mill is not kept up; the 
other, when the damages are increased by the raising of 


— 
‘ 
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the injury, for which the damages are nidaectinay assess- Drcemsrr, 
ed,:the right to that aliquot part of them shall fail; or if he _‘** 
shall aggravate the injury, the former proceedings shall not ©*"" 
conclude the plaintiff within the five years. It isclear from Jame. 
the perusal of the act, that the draft of it did not emanate 

- from a legal mind ; for it speaks of “ the verdict being bind- 

ing for five years ;” and “of the verdict and judgment of 

the jury on the premises ;” and of the party’s applying to 

the clerk to issue an execution annually, if the defendant 

should fail to pay the sum “ assessed by said verdict,” and 

is silent as to any judgment of the Court. But being a 

legal proceeding, there must, necessarily, be a judgment; 

and that according to the course of the common law, 
€xcept so far as it may be necessary to modify it, in con- 
formity with the statute. Without a judgment, there is 

no warrant for the execution, which the clerk is directed 

to issue. As the verdict is declared to be binding for five 


years, so the judgment or judgments must also embrace 
‘that’ The question is, whether the judgment is to 





es 4 be entered ‘at once for the whole time, or whether judg- 








ments are to be successively entered from year to year; 
anid if the former, whether the judgment is to be absolute 
. “Waits terms, or conditional in reference to the circumstan- 
‘ces before mentioned, by which the rights and liabilities of 
the parties may be varied. 
The act does not contemplate any action of the Court, 
subsequent to the first judgment, in order to give the plain- 
tiff effectual process for the whole of the damages ; for his 
application is not to be to the Court, but to the ministerial 
officer for execution. It follows, we think, that the judg- Upon a ver- 
ment: is to be rendered at once for the whole damages, tiie cu.” 
with a cessat executio, as to the portions not payable at the where the 
period of giving judgment. It was once held, that dama- Seer is 
ges accruing, pending the suit, as interest for example, 0% sha 
could not be included in the verdict. But that has long j tee 
since been exploded ; and this act carries the contrary *)°), 
principle so far, as in effect to give damages beforehand. age wich 
In the expectation that the summary proceeding by peti- ° “tn °* 
tion, and the jury of view, would speed the verdict, so that those not 
it would be given within the year succeeding the filing of “io 
VOL. I. 45 
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Decemser, the petition, the first execution authorised, is for the year 
163. preceding the suit. But when trials at bar, upon appeals 
—- were afterwards allowed, and it thereby happens in every 
Jones. case, that more than one year elapses, and frequently seve- 
ral, before the final decision, there is every reason for an 
immediate judgment and award of one execution for the 
whole amount of annual assessments, that ought to be paid 
The judg- at the time of trial. To that extent, the judgment must, of 
should be Course, be peremptory. Nor does it appear ‘to the Court, 
peremptory how it can have any other character in respect of other 
conditional. parts of the damages. It is contrary to the nature of a 
judgment for money merely, that it should be conditional; _ 
either that the plaintiff’s right should, according to the 4 
terms of the judgment itself, arise or be defeasible upon bm 
future contingency. The judgment would not be final, ae = 
nor authorize execution, without referring to the clerks Pie ; 
determination of the judicial questions, whether the defen- 
dant had continued, augmented or abated the wii 
Those i inquiries can be made by the Court, in approp 

























If the dam. the judgment. If the damages be increased by the « 
pmeny oe quent act of the defendant, and the plaintiff bring ar ow 
plaintif | suit, the estoppel of the former judgment, if pleaded, would: 
sctopped by be removed by a replication of the new wrong, by means 
' the judg- Whereof greater damages accrued to the plaintiff. If the». ¥ 
Mt ment, _ defendant do not keep up the mill, that may be shown by ee 


Sudan him in the same way that he can any other matter of dis- 


thenai ae charge arising after judgment, upon audita querula, or 
judgment Other remedy in the nature of it. In Wilson v. Myers, 4 


mars Po Hawks’ Rep. 73, it appears that judgment for the five | | 
the residue years was given in the first instance; and it is manifest 

poh ns: from the words of Judge Henperson, that this Court ap 

| dita qyeru- proved of it. Had its correctness been doubtful, it is 

. eit other almost certain that the counsel in that case would have 

—— brought his writ of error on the matter of law, instead of 

endeavouring to sustain that for error of fact, after the 

amendment. 

To all cases in which the damages are less than twenty 

1 @ dollars, the foregoing observations are strictly applicable ; 

| . because that far the proceedings are conclusive upon both 
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parties, unless where the siperventlig matters, already Decemsrr, 
mentioned’ arise. But it has been further contended, that —!** 
when the damages are twenty dollars or more, neither 4" 
party is concluded, but for the one year preceding the suit, Jones. 
and consequently that the judgment must be for that year 
only. 

The Court cannot adopt that opinion. It may be 
observed, in the first place, that the same objection pre- 
sented itself in Wilson v. Myers, in which the annual 
damages were assessed to thirty dollars; and it was not 
made the ground of appeal, or writ of error. But upon 
the act itself, the Court is satisfied, that the fifth section is bya the 
& provision altogether for the benefit of the plaintiff, which the petition 
gives him the election of the statute remedy for the whole ng 


injury, or of that remedy for the damages of one year, and andthe 
that of the common law for the residue. It is in the nature gel 
of a proviso to the previous enactment, that the judgment dict for 
shall be binding for five years ; and declares, that notwith- — 
~~ standing that enactment, “ the person injured shall not be a 
= prevented from suing” at common law, when the damages damages, 
“shall be found as high as twenty dollars. When that ~ bys 
happens, the party shall not be prevented from recurring ‘ake judg. 
fab to his ancient remedy, thas i is to say, he shall be at liberty = cad 
‘ to do so; “ and in such cases, the verdict and judgment shall damages, 
‘be binding for one year.” “In such cases,” does not — for 
those merely in which the damages have been the years 
assessed to twenty dollars; but those in which that has 
taken place, and also the plaintiff, using the liberty 
¥ allowed by the act, sues “as has heretofore been usual.” 
4 Then, and“in that case it is, that the verdict shall not And if he 
‘ conclude. But if the plaintiff chooses not to sue at common a 
law, then it is conclusive. It is the defendant’s own fault, judgment 
if he should suffer from heavy damages, because he can punter 
always discharge himself, by pulling down his dam; and #! damages, 
the act assumes, that it is his interest and desire, that one concluded” 
suit should determine the controversy. It saves him from ® tat 
costs, and enables him to keep up his mill, by making just and not be 
compensation for the actual injury. There is no expres- nang f 
sion in the act, from which it can be collected, that he can a 


be relieved from any part of the damages assessed, but remedy. 
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Decemsex, by abating-the nuisance; and that is to be his awa aet, 
and not the effect of the judgment. So far as the'object — 
Gnaet is solely the ascertainment of the damages, there is no 
Joss. necessity for a second suit; for they will be as’correctly ‘** 
found by the jury, in the one action, as in the other. There 
is then no reason for allowing the defendant to recur tothe 
common law in any case; thereby putting the plaintiff 
to prove again damages, which have been already liqui- 
dated. For this reason, the suit at common law, given to 
the plaintiff, is, obviously, not to enable him»to recover — 
compensation, but to induce the defendant to abate the — 
nuisance. In a case where that purpose cannot be . 
answered, the whole ground of election is swept away; 
and the judgment must be in favour of the plaintiffpfor = - 
the damages assessed on the petition ; either because he =} 
has no longer an election, or is presumed to elect Seed * 
damages, since he can get nothing more. Jn the present 
case, the suit pended so long, that seven years Sex 
the point of time to which the damages related ; so that, 
by no possibility, could he bring about an abatemel 
it would be within the five years, and his sole remedy was 
ogsines ( recovery of demmages: to ascertain which, there can be no- 
and per. necessity for a second suit, since that has been done a 
haps, also, this. 


as t 





















the defen. | Had the trial been sooner, it would have been, doubtless, m7 
dant, to correct, that the record should have stated the plaintiff’s 
judgment election. It would have been error, at least against the 
ons sais plaintiff, to render the judgment against his will, for the 
annual § whole five years; for he could not proceed in a second 
—— action, for the recovery of damages, for which he already et 
pene had a judgment. It might, perhaps, be also error as. 
dollars, © against the defendant ; since he may have the right to 
without the that the plaintiff be required to make his election, that 
ofthe he may definitively know, at what price he may keep up 
waving his mill. But where the lapse of time has absolutely 
upon the deprived the plaintiff of any other relief than that to be 
re obtained by the remedy he is then prosecuting, namely, 
pes his damages, all motive and opportunity for election is 
tracted gone; and it isa futile attempt to make it appear more 
fovea ©xplicitly in the record, than it already does. In the 


oo 
¥ 
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opinion of the Court, therefore, the lent must be Drceusee, 


Per Curiam. Judgment affirmed. 
S icieeaipeeiin 
THE STATE wv. ELIJAH DICKINSON. 


The sixth and seventh sections of the act of 1818, (Rev. ch. 963,) modified 

_ by theact of 1824, (Tay. Rev. ch. 1234,) respecting the time within which 
the transcript of the record in appeals from the Superior to the Supreme 

Court, shall be filed in the latter, do not apply to appeals in criminal 
cases. 

An indictment for fornication, under the act of 1805, (Rev. ch. 684,) must 
charge a f fact to negative the relationship of marriage between the parties, 
or it — -* sustained. 

Ar sania Spring Term of the Superior Court of law 
for New Hanorer County, the grand jury found the 
following bill of indictment against the defendant, to wit: 
“The Jurors for the State upon their oaths present, that 
. Dickinson, late of New Hanover, on the tenth day 


, in the present year, and on divers other days 





and times before and since, in said county, did commit 


fornication with one Mary Ann Paget ; and then and there 
did bed and cohabit with her ; and then and there had one 
child by her, without parting or an entire separation, con- 
trary to the form of the statute in such case made and 
provided, and against the peace and dignity of the state.” 
At the same term, before his Honor Judge Szawe.t, a 
motion was made by the defendant’s counsel, to quash the 
indictment for insufficiency, which was sustained, and 
Mr. Solicitor Troy appealed. The transcript of the 
record in this case was not filed at the last (June) term of 
this Court, nor until after the first seven days of the 
present term. 

The Attorney-General, for the state, referred to the 
cases of The State v. Aldridge, 3 Dev. Rep. 331, and 
Eure vy. Odom, 2 Hawks’ Rep. 52. 


No counsel appeared for the defendant. 
Di 


ey | 





Guuer 
» 
Jones. 
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Damen, Gasrom Judge.—A doubt has'betn suggested, whether 

this appeal ‘be properly constituted in this Court; The 
Stare indictment was quashed for insufficiency at the. 

Dicxison. Term, 1835, of New Hanover Superior Court, ¢ 
this judgment the State appealed. The sixth and seventh 
sections of the act of 1818, (Rev. ch. 963,) modified by the 
act of 1824 (Tay. Rev. ch. 1234,) require, that in all 
cases of appeal from the Superior to the Supreme Court, 
the transcript shall be filed within the first seven days of 
the term next ensuing the appeal; and in this case, the. 
transcript was not filed at the succeeding term, nor until 
after more than seven days had elapsed of the present 
term. On examination, however, of the Provisions inthose 
sections, and also of the peculiar provision made’ in“the: 





fourth section for certifying the judgment of this Court in Ge 


criminal cases to the Superior Courts, we are constrained 
to believe, notwithstanding the general terms-used, that in 


this enactment, criminal cases were not intended to be 44 Bs 


cos ik 


comprehended. It is indecent to suppose, that where a % 
heinous nature, it could be intended, that the clerk below 4 


should proceed ministerially to enforce the sentence 
appealed from, upon a certificate- from the clerk of 
this Court, that the transcript of appeal had not been 
filed in time. It would be difficult, moreover, to ascer oe 
tain what is “the execution or other proper process”*= 
by which he can enforce such a sentence. These terms 
seem applicable only to the enforcing of judgments in civil 
cases. 

It may be, that delays will sometimes occur, by reason 
of transcripts not being speedily filed in criminal eases, 
and it is possible, that some legislative action rendering it 
‘the duty of the clerks of the Superior Courts to forwards * 
the transcripts in due season, as has been done with respéet? 
to appeals from the County to the Superior Courts; would 
be salutary. But on account of this possible inconve- 
nience, we do not feel ourselves authorized to put upon the 
act a construction which it cannot reasonably bear. It 
may be also expedient for this Court, as a rule of practice, 
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a reasonable period, to require notice to be given to the 
appellee, so that neither the state nor the defendant may 


by surprise in the argument of the appeal. In the D1camson. 


present case, however, we see no necessity for this course, 
as we do not desire an argument from the defendant, and 
we have heard one on the part of the state. 

We are of opinion, that the Court below did not err in 
quashing the indictment, because of its insufficiency. The 
forms of indictments, like the rules of pleading, have been 
established with a view, among other purposes, to mark 
and preserve the distinct jurisdictions of the Court, and 
the jury. It is highly expedient, for the proper exercise 
of the latter, and it is essential to the security of the former, 
that as far as conveniently may be, all the facts, which 
constitute the alleged offence, should be charged; so 
that when the facts so charged are found to be true, the 
Court, whose duty it is to apply the law, may see clearly 
- that an offence cognizable by that law, has been com- 
~~ mitted. The indictment in this case is just as defective as 


1835. 





Sratz 


v 


_ that which came under the consideration of this Court in | 


the case of The State v. Aldridge 4- Poole, 3 Dev. Rep. The case of 
331 on which the judgment was arrested. It differs 7qSu"" 


only in leaving out the epithet “unlawfully” which in that 
case was used to characterize the cohabitation charged, 


le and substituting instead of it the allegation “ did commit 


fornication.” But this substitution makes no material 
difference. In the case decided, the Court could not 
know whether the jury did not err in their judgment of 
what was unlawful cohabitation, and in this, had a verdict 
been rendered for the state, there would have been equal 
reason to distrust their finding the offence of fornication. 

The facts which make up that offence should be set forth, 
and there is no difficulty in setting them forth with 
reasonable certainty. If the indictment had added, that 
the individual, with whom the improper connection is 
charged, was a single woman, or was the wife of another 
person; or if it had negatived the relation of marriage 
between her and the defendant, it seems to us, that it 
would have then contained enough to put the defendant 


3 Dev. 
Rep. 331, 
approved. 
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where appeals in crimjnalcases have been delayed beyond Decemsrr, 
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ISlo.046 at his death, sufficient property to pay all the debts which he 
“ time of such conveyance, is not necessarily fraudulent and void. 
an ar“ tors. 
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DrceMsen, upoashis tritl, and to warrant a judgment, had he been 
found guilty. 


Grave A certificate should me sent to the Court bolons' that 


Dicxmeon. it is the opinion of this Court, that the. indictment was 


properly quashed. sytitey, 
Per Curiam. Judgment affirmed. ot 


“S 
- 


WILLIAM JONES ». DAVID I. YOUNG. 


A voluntary conveyance made by a debtor, who owned at that time, t 





a0 against him, on a particular point; yet if the opinion delivered may have 
me prevented the other party relying upon, or have excluded from the case 
ouo Bw stated, other evidence that was given, a new trial will be granted. 
ve 
V3 p-gte 


o£. 4ok Derive for a slave, tried at Person, on the last Sp 
____—— Circuit, before his Honor, Judge Marrm. On the t 


bill of sale from Reuben Jones, his father, to himself, for the 
ie slave in question. ‘The defendant then proved that the bill. 


of sale was made without any valuable consideration, Bx : 


that the slave, after its execution, still continued’in the , 
possession of Reuben Jones, and there remained until his 3 
death, when the defendant, as his executor, took possession _- 
of said slave, together with the other effects of the testator. 
He further proved, that at the time when the,bill of & 
was executed, Reuben Jones was indebted to 
_ Milton, in the sum of about ninety dollars; that awi 
‘ was brought, and judgment obtained for this ’ 
life-time of Reuben Jones ; and that after his i, the 
judgment was revived by sci. fa. against the defendant, as 
executor, and upoii an execution issued, the slave in con- 
troversy was levied upon and sold ; when thé defendant 
became the purchaser. In reply to this evidence, the plain- 
tiff proved that at the time when his father conveyed the 
slave in question to him, bythe bill of sale above men- 






































Although a party may get a verdict, notwithstanding an erroneous charge ata 









the plaintiff, in support of his title, produced and proved a — ae 
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tioned; he had other slaves, and property sufficient to pay Decemam 
all his debts, and that in fact; the deferidant, as executor, 
had discharged all the claims against the estate, leaving a 
balance of negroes and other property still remaining. The 
plaintiff ‘then introduced much testimony to show that the 
defendant had acted fraudulently in procuring the sale of 
the slave, and in purchasing himself at an under value; 


and among others, he introduced a witness by the name of 


Thomas, by whom he proved that the defendant had said 
fo witness, while they were on their way to attend the sale 
of the slave, “that the title of the plaintiff to the slave was 
od ashe had a firm bill of sale for him from his father, 

ed upon its face, to have been given for a 
"cons tion.” This testimony of Thomas’s 
led to by the defendant, but was received by the 
upon the defendant offered to call several 









3 sés to prove that he had urged several persons to 
or the sale of the slave ; and that on the day of sale, 
while the officer was crying the slave, he had told a 
r trader that he thought the plaintiff’s title was not 
~ < god, though probably the plaintiff would sue for the slave, 
aan Y asked the trader to purchase. This testimony was 
ited and rejected. 
: Honor charged the jury ; that the bill of sale from 
the: eee testator, to his son, the plaintiff, was frau- 
=... it having been made without any 
; consideration; though it was valid and binding in 
law upon the testator in his lifetime, and upon his execu- 
tor after his death. That if the jury believed from the 
idence,sthat the defendant had acted fraudulently in 
‘uring the sale of the slave in question ; and at the sale 
had Prevented competition, so as to enable himself to pur- 
- chase affan under value ; such condu would be a fraud on 
the part of the defendant, and p +his acquiring a title 
to the slave by virtue of his purchase under the execution, 
notwithstamding the debt, to satisfy which the slave was 
sold, was and the proceedings thereupon were in 
accordance with the regular forms of law. The jury 
returned a verdict for the plaintiff, and the defendant 
appealed. 


Vou. 1. 
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Deceanen, _ -W. A, ater dhe Dna ae 4 
=>: - Nash, for the defendant. ot m thes 
Jonzs _ de us <s :> 


Se 


wey 


execution 
sale, can- 


* mot arise 


between 
the 


purchaser 
at saa 
sale, and a 
claimant 
under a 
prior vol- 


“W* hindered in getting his debt satisfied, if he could | have 


“ys, an immaterial one. For if the plaintiff’s 


alleged 
fraudulent 


untary eon ment and execution at the instance of the creditor, although 
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+» Dantex, Judge.—The ‘Judge charged oh the jetta 
sale of the slave by the icncaanesaees testator t6 his son, ie 
liam Jones, was good against himself and his Pepreserita-. 
tives, but was fraudulent as to his creditors ; it havingbeen 
made without a valuable consideration. The: case states 
that, after the payment of all the debts of the donor, there’ 
were several slaves and other property, left in the hands of « 
the defendant, his executor, belonging to the estate of thé. 
donor, Reuben Jones. The conveyance of the A 
Reuben Jones to the plaintiff, being by deed of gi 
necessarily an act fraudulent and void as to the ¢ 
the donor, if he had at the time of the gift, and | eft atl 
death other property sufficient to pay all his debts due and 
owing at the date of the deed of gift. The to hinder. 
and delay creditors, might be repelled by such’a fact. 
This case is not within the reasoning of the case of Peter 
son v. Williamson, 2 Dev. Rep. 326; for that was a 
gift of a slave, and the donor continued in 
ultimately became insolvent. Nor is it within’ the pr 
__ ple decided in the case of O’Daniel v. Crawford, 4” 
Rep. 197; for there the creditor would have are Wien 




















reached the fund covered by the voluntary col vey: 
The Judge should bave left this part of the cas 
jury on the question of actual intent. ; Ste 
The question of fraud in the defendant’s prevei 
petion at the sale, which seems mainly to have*oeeupie F 
the attention of the parties on the trial, was, as iti 











was not fraudulent and void, as to the creditors, ifthe | 
donor, he would have been entitled to recover against the 
defendant, although his, the defendant’s purehase; at the t 
sale made by the officer, had been ever s6, fair; on the é 
contrary, if the plaintiff’s deed had been fraudulent as to 
the créditors of the donor, he could not ‘have recovered 
against the defendant, who had purchased under a judg- 
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rr 
the defendant might have been guilty of frawthin preventing Drcrsmrr, 
competition at the sale. Such conduct might have been cea 
injurious to the creditors:of the estate, but could have ame 
helped the plaintiff, if his title was void ab initio. But  Yourc. 
even here, if ait had been material, the court erred, as it yryance, 
seems to°us, in rejecting the defendant’ssevidence. The debtor. 

plaintiff had examined the witness, Thomas, and others, to 

show by. the defendant’s declarations and actings, that he 

had fraudulently prevented competition at the sale, with a 

view | to purchase the slave himself at a low price. The 

offered evidence to show that he had requested, 

i seo to get persons to bid, and had declared 

that the plaintiff’s title was not good. 

was rejected by the Court, and we think a. 
if the facts had been material to the issue; attempt to 


vent 


cause they were facts accompanying the very subject Pr° Singetl 
then under examination, viz. whether the defendant had, by tion at 
ee “his ‘conduct, fraudulently prevented competition at the Ieged > 
7 The affirmative proof would have lain on the plain- guests 
Bee the plaintiff offered evidence of the declara- ange kG 
. t made before the sale to establish that = alge 
Bor depen, to us, that the defendant was at liberty to such alle- 
= the forceof such declarations, by proof of other de- gation, 
ons c ly made, or made near the same he request- 
@ to the same subject-matter; in other words, aaa 
became a part of the res geste. The attend the 
yas admissible ; theforce and effect of it to be left fia’ ss in 
y- The plaintiff obtaingd a verdict, notwith- such — 
he error of the Judge on the first point, yet as rations be- 
delivered may have prevented the defendant ches part 
on, or have excluded from the case stated, other geste. 


lat was given, we think it proper that the case 


= retried. 
Judgment reversed. 

















bore téste in the lifetime of the debtor. 


Esecrmenr tried at Jones, on > last Ci 
Honor Judge Donnent. ee AR 
The plaintiff’s lessor claimed by descent from he 
** Martin. Philyan, who, it appeared, died seized ¢ 
mentioned in the declaration, in the month of Jan e 
The defendant set up title to the same arate» 
at an execution sale under a judgment ¢ 
Martin Philyan, at May Term, 1812, of 
Court. The judgment was produced, as’ wi 
writs of \fi. fa. regularly issued and returnec 
cessive terms of the Court, from August to. 
November Term, 1813. On each of Aheee ae i 
® fa. was endorsed “no sale,”. and ng more. No - 
writ of fi. fa. from November Term, 3, re’ ie 
. to the ensuing February Term, was” 
_ i eevidence was offered tending to show ¢ 
pee did issue, was levied upon the land i 
“to the person from whom, the defendant ¢ 
Honor instructed the jary as no ‘ny 
have been made upon the | in the lifetii 
and no scire facias to have issued gains! 
title of the latter could not have seen dive 
writ of fi. fa. had issued from J ember | 'E 
and been regularly levied, and th nd sold and 
by the sheriff, as contended for by the ¢ 
this instruction, a verdict was retdenae or/the plait 
and the defendant appealed. ae 


W.C. Stanly for the plaintiff 


TH. Bryan for the defendant.—The pri 
in this case is, whether, upon a judgment obteir dagainst 
a decedent in his lifetime, his land can be sold, uindera 
¥ fi. fa. after his death, without making the heirs parties by 
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on. 
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jsbe admitte 






















pa tobsutribote ratcably; end. Hast 

d, the others are not obliged to 1 8 va 

Ga ‘n. 103 and it may be pleaded ‘in ‘Bhate- 

the ey aré not all made parties. In this state, 

Fi ths Wait instante to the #. fa. and a 

g been issued in the lifetime of the judgment 

his land was bound by the lien; which lien would 

6 hee ‘sag ne creditor were bound to suspend his course of 

Eve — ye yand sue out a sci. fa. The sci. fa. in England, 

eae ig ‘or recognizance, is considered so much 

ai tes = ‘of ‘an action, that he against whom it is 

ued. il himself of his nonage by prayer, and the 

1 Saun. Rep. 7, n. 4. 
: shel here that the judgment, (which in Eng- 

rt 1 he : i of the charge on the terre-tenant,) i ig no 

Tien, if af. Je a issued, the court should be more solicit- 
ous to @ the lien of the fi. fa. In this case, ‘the 
* first fii fa. be teste in the life time of the debtor, a al | 
y created, and the land might have beert 

“Tf this be true, it has repeatedly ‘been. 
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1 the’ lien is continued by aliases regularly { PS; 
rough v. State Bank, 2 Dev. Rep. 23. Pal Me 
m, Ibid. 354-359. “ Phe security ofthe creditor 

n the teste execution, and derives no 

len. » Per" C. J. in Frost et uzw » 

. Rep. 34. Though he die before the 

RB sscoaico, the land may still be sold, &e. 

Same oat 43-296. 





of Justice. ~The record presents buta sine” 
ch is, whether land can be sold upon a fiert 
ues and bears teste after the death of the 


bh, N.C. Term Rep. 261, is a precise: 

ity iv ive. A point is there left) open, 
whether* wind ‘is bound by the judgment, or only by the 
fiert facias, which has been since so decided as to restrict 
thé lien to the teste of the fieri facias, if that be the process 



















ed to the defences, that thé, 5 
debt, or that the heir has paid other judgment 
Ts Value of the land descended, or the like. = 


Per Curiam. 
. ‘ rr :* 
‘e . | 





" “gq Whers the intent with which the delivery of ssp 
portant, in a contest aboutthe sale of the slave, 

that intent, ore way or the other, pet a op in such : 4 
ee ne ee ae : 

en ee miteet AK’ ™, 


: Desr upon a bond. Pies peviela diction 
, ‘and satisfaction. Upon the trial at Rockingham, ¢ on the 
| last Spring Circuit, before his Honor Judge » ce leo 
“¢ defendant, in support of his pleas, in 
‘tion of one Dodd, which stated, in su ) t 
the. defendant was a negro-trader, and the 
: ‘purchased and received of him a negro boy, nasted’ 
with liberty to return him and take another, if, upom tr 

he should not like him: that some time ifte: 


































5” slavés, and. encamped on the pipe roa sf 
“* three miles of the plaintiff’s ho rintifcanie tc 
“s~  "“Wiié*camp, and pro to return the boy Miles, amitit 
another; to which defendant assented ; that f Pt 
© selected a,boy named Jacob, fixed upon théipri 
rh it was agreed, should be paid by the 
, ‘dant, which the plaintiff then’ held, and" the 
‘money : that the bond was not then delivered up, nor any 
pets paid, the = not having ‘the bond ‘with him ; 
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home hswith chim, and returnegl- th 


~The defendant relied upon ‘this. 
‘proof of an ‘dxecuted ‘contract of sale, for, the 
ich ‘operated as a diseharge or payment of the 
the other hand, jt was’ contended for the 


= plaintiff, that the slave was “only bailed to him; that the 


nt t was not’ complete, nor intended to be complete, 
the defendant should execute the bill of sale; and 
y shown to be done, *the bond remained 
weed, and in full force. His Honor instructed 
é that the éircumstances deposed to by Dodd, if 
stituted’a sale and delivery of the slave, which 
ne title to the plaintiff, and that the defence 
was fully sustained.” - Under, this charge, a verdict was 
- rendered for"the defendant, and the plaintiff appealed, 
for the plaintiff. — ’ 
ured for the defendant. 


ige, after stating the, ease, and the circum- “4 
pa relied.upon by each party, proceeded: 
J p ia, that the Court.should have left all these ; 
umistamibes to the jury, for them to ascertain with | 
intent the delivery of the ‘slaye to the plaintiff was 
ivery was of the slave,'as the property 
mg, v the parol contract of sale, and the 
“Ww h'was afterwards to be ‘given, was: only 
Pagsure nce; thet the slave passed to the plaintiff, 
eat his risk. If the slave.was put into thé pos- 
net the’ plaintiff, but not as his property, until a bill 
e executed by the defendant, and. it was 
00 htended by the parties, that the title of 
Should riot pass until the bill of sale should be so 
hen-the possession of the plaintiff ‘was a bail-, ; 
ment, and the. risk*was with the defendant ; and it would. 
be no payment of the bond, on which’ this ast is, 
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~ Decal founded,’ ‘The Court decided wen te intel Arising out 
“Hee us circumstances, that t, as it 

= s iad ee aa ‘A new tri 
Pan by a be granted... | Sy | 


ee “RP te , Ps 









sisi ‘rove a i.-= seed init e 
ANDREW YOUNG, otal t va 

Ae* Lae Say 

ee A. bequest by 8 testator to his wifo in the following’ words: “T,wish her to 


get Stanford in her third of the property if she chooses,”: —isinot a specific 
legacy of the slave to the wife, but only gives her the right'to take hi 


a fair valuation ; ang if that ‘valuggion is more than her sbage, she inst ¢ 
= account fordhe surplus. : 3 pr § gg ae eg i 
‘uss was 2. enrlince byte nee re’ 
Young against his administrator with the will xed, fo 
distribation, to whith his widow was “also made . 
‘defendant, submitted to his Honor Judge Mai 
Ea Rutherford, on the last Circuit, upon the folle 





— : i ¥ a Sr" 
Andrew Young died without children, leaving apaper 
*” writing, which was duly admi ted to. Seer ee 
will and testament, in the words ns 
. ‘uary the 8th, 1833. 1 write’ thie 
sons know tet doing this murder i is Ey own fi 





















possible ; and I wish her.to get Stanford i in her hi 
property if she choosé8; for she has raised him. i om 
- the rest won't be so ungenerops but to Sri 5 


my wish. If I had to marry fifty de I 


« have a better wife than she has been to me. = » 
at -» “Given under my/hand and seal. © ©, 
ee Dy “ ANDREW ¥o [1s }’ 


’ # * T Yeni testator left a small estate, the one-third’ of 
Rew » + -whi¢h was not ‘equal in value to that of the slave Stanford, 
Pied mentioned in the will. The petitioners, who were entitled, 
“\ is ag next of kin, under the act of assembly, insisted that the 
roe “slave above mentioned was subject to distribution. The 
+ ap "defendants insigted that Mary Young (the widow) was 
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of the bid, 




























: was to be sold ral 
on; bu ie did Bs. eat y said bequest, thiatethen 

mainder of the estate only was to be ‘idence 
mong petitioners, sFlis Honor pro forma gave judg, 
ment for the’ ‘petitioners ; and the defendants arene < 


es eae 





red for the plaintiffs. . 





asm Judge — Thi is a petition for distribution, filed 
he ne) of Kin 0f Andrew Young, deceased, against 


Mf “the opinion of this court. is, whether the” 


r the willvof her husband, Susie Yourig?* 
ed on behalf of the widow, that if the court 
ty the’ will as giving her the slave as a 
Jegacy, the whole willwould be but a nullity; as 
= = legacies given, and the testator died 
childr yipela ;they say, Would give her ones 

l property. The words of the will 
yarétas follows: “I wish. her” (his 
: 1 i, in her third of the property, if she 

chooses.” 4 iereabeai ning the whole will, it seems to 

: a nd we. 8 declare our opinion to be, that the testator 
TF intended that his wife should have but a third of his‘pro- 
—_—< * pe iy; “Bind at the slave, Stanford, did not pass.as a spe- 
¥ ey,/The testator meant that the slaye in question 
ene ‘the wife ibe taken by her in miking up. 

"thi paymen Fand satisfaction of her third of the property.. 
t ht; for the reasons given by him, that his wile 
a payment, or part payment, of her third of: 
Be knowing the amount,) by taking Stan;, 
ped at valuation. He, therefore, gave her the power of 
taking him at a fair valuation. It is very likely that the’ 
testator expected that one-third of his property would be 
more in amount than the price of the slave; but it has 

Von. 1, 47 













or with the ‘will annexed. The question, . 


— RE ee ~~ ee 


entitled oath oe will, os a ns 
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f-the slave were Mines t fo. a 
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DrcempEn, turned . out otherwise. ‘The court is of the opinion that, 
in taking the account, the. widow may elect:to have the 
Yorne slave ata fair valuation, and account to thé ac ni 
Cansox, “for so much of the valuation as shall appear t be above a 
her one“ third part of the property” of the , 4 
judgment below is affirmed ; and this opinion. will be certi- 
fied to the superior court of law for the. county mip. 3 : 
ford. a 
Per Curiam. te Judgment affirmed. | oy 


—_-— d : ‘eae 
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JESSE CARTER v. GEORGE L. WILSON. 7 
We 


When « record from one stsie off ous" Union, is tinsel one giaeabe ; 
in another, the only proper plea or replication, is nul tiel record ;) 
both as to its existence and effect, au neuen 
inspection, and not by the jury. 

What is the effect of an entry in the record offs wait ini 
consent of the parties it is ordered by the Coutts ie del 
missed, und that he dent oy 6 Ne ee 
behalf expended ” Qu . 





in a bill of sale for a slave sold by the ¢ 
plaintiff. The defendant pleaded several’ m 
which was a former judgment, in an action. bet) 
parties, upon the same covenant, for the te 
Ps. in the Superior Court of law, for thee f Pitt 
rania, in the State of Virginia. Upon tl trial at 
‘Caswell, on the last Circuit, before his Bonar: 
Norwoop, the jury was,charged with all the issues 
on the defendant’s pleas, including that of t ‘toda e's 
ment; and to support it on the part of the et 
offered in evidence to the jury, a transcript of the recordof ~ 
the Court in Virginia, of an action of covenant upon’ the 
same, or a like covenant with that sued on in the present ~ 
action; in which, after stating an issue joined on the plea of 
covénants not broken, it is set forth that “by consent of 
the parties, it is ordered by the Court, that this cause be 
dismissed, and that the defendant pay to the plaintiff his 
costs by him in this behalf expended ;” and it is further 
set forth; that the defendant paid the sum of seven dollars 


TEN: 
Pie 
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that suit: “Whe counsel for, the’ plaintiff moved the Court - 


























province of the’ jury to determine the same, as a matter of 
fact. The Court refused to give the instruction as prayed 
for; but direeted the jury; that if they were satisfied that 
~ suit in Virginia, was upon the same subject-matter with 
favour of the transcript did show a former judgment in 
the plaintiff, which barred his present action. 
lury.did not pass upon any other of the issues, but 
} nd @ verdict upon this alone,—that there is a former 
judgmer in favour of the plaintiff for the same cause of 
. Ff i by the defendant ; upon which there was 
| jt , for the defendant, and the plaintiff appealed. 


for the plaintiff, contended: Ist, That 
dg erred in not giving the instruction prayed. 
2 : reign State, is matter of fact, to be decided 
- 2 Starkie’s Ev. 569. Male v. Roberts, 3 
SB. Clegg v. Levy, 3 Camp. N. P. Rep. 166. 
This doctrine is not changed“by the formation of our Fede- 
aye nion, berhe: the Act of Congress of 1790. That act, 
( in. su ance, that a record of the proceedings of a 


rt or ; ‘when certified according to its provi-». 
ions,'dliall: be ‘received in evidence in a sister state, om 
st 


d to the same faith and credit, that it was in the 
wis i was taken. But what “faith and credit” is 
in its own state, is not imparted by the record, 
i to inquiry and evidence. Mills v. Duryce, 7 
481. Hampton v. M‘Connell, 3 Wheat. 
“Rep: 234. Mayhew v. Thatcher, 6 Wheat. Rep. 129. 

“te 2ndly, If the Court shall decide that the common law 
~ obtains. in Virginia, the instruction given to the jury was 
“wrong, as the entry determining the cause there, does not 
insport a judgment, which is a bar to a future action. A’ 
judgment is “ the sentence of -the law, pronounced hy the 
Court upon the matter contained in the record,” and con- 
sists of two parts: Ist. A statement of the facts, either 





a TT 


seventy-six cents, for the plaintiff ’s costs, taxed to'bim in Yes yg 





to instra ¢ the fary, that, in the absence of evidence of the “® 
law ot Vigna as to the nature and effect of the entry or Wao. 
jud edi in the record from that state, it was the 
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Deceusrn, admitted by the parties, ot found by a jury. 2nd; A for- - 
1S. nial entry of the decision thereupon. 3 Thomas’s Co. Litt. : 
Cante® 506, n. Here there was no statement of, facts, having r, 
Wusox, any reference to the judgment. Nor was there-any for- 
mal entry of judgment, which is equally essential, for an 

‘entry of dismission is no judgment at law. Banbury’s 
; case, 3 Salk. Rep.213. A dismission may be for insignifi- 
! cance. Egerton v. , 21 Eng. Com. Law Reps. 
420. Again, if it bes jalameide it must either’be. ona of 

nalla prosequi, discontinuance, nonsuit, or retfaxit. If. 
either of the three first, the Judge was wrong, for neither 
of them is a bar to a future action... Nor is ita retraxit, : 

for that implies an abandonment of the plain iff’s. 

acknowledged on the record; and this must unequiv 
appear, by the use of the terms retraxit se (withdraws 
himsélf,) or others of the same signification. ‘3Thomas's 

Co. Litt. 501. * cee Sateen 
It by no means follows, that because there: has been a 
former suit between the parties, in which’ the same sub- 
ject-matter was incidentally considered, a new action is 
5 barred. The true inquiry is, whether the po ‘now in 
ne 2 issue, has been litigated and determined. Seddon v. ~ 
bi Tutop,6 Term Rep. 607. Godson v. "Sm «Bg Com q 
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t 618 





———— rr 
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“ 

re 

- 


Law Reps. 410. pict WE Sag 
3rdly. The order in favour of the plaintiff: —— 4 
very of costs can make no difference. Costs ly 


collateral to the main controversy, and were not 
by the common law, when the forms of: cates wee ted, 
| and their effect determined. ge 
| J. W. Norwood, for the defendant. Oe sia 
; rh & z 
Rurrin, Chief Justice, after stating the case as above, 
proceeded :—The counsel for the plaintiff has insisted here 
upon the objection taken in the Superior Court; and also 
that the entry in the transcript is not such a judgment as, 
'*\. bars a second action, but is only in the nature of a nonsuit. 
Ogg Upon the first. point it is argued, that although the judg- 
ment of the Court of another state, is conclusive evidence 
in this, yet it is so only as to those matters of which it is 
conclusive in the state in which it was rendered; of which 
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our Courts camnot take notice jédicially, but that prithindd Pomc, 
is to be given; which, as in other cases of foreign law, must di 
be submitted, to the jury, as upon a question of fact. : om 





Whatever difficulties the Courts‘of one’ state may find Wnzsos. 


as to the mode or means of ascertaining the effect of the 
orders, or the operation of the adjudications of the-Courts 
of another state, it is now deemed settled law, that it is 
not the province of the jury. No issue can be made upon 
such a record, which will bring that question before the 
»jury. It may be, that the Courts must take judicial 
notice the laws of the sister states to this purpose, and 
to this extent, aiding themselves with such lights from 
8, or the opinions of the professors of the law of the 
which the record comes, as they can obtain. 
» It may also be, that, from necessity, a new rule of evidence 






z a must ‘be adopted, whereby testimony may be taken, and 


sd.on this point to the Court, and not to the jury. 
sin C , the case of Mills v. Duryce, 7 Cranch’s Rep. 
reviewed and affirmed in Mayhew v. Thatcher, 6 
it. Rep. 129, nul tiel record is the only plea or repli- 
ete a record from another state is declared on, or 
.d i » bar; and it is put on the footing, not of a 
judgment, but of that of a domestic forum. Upon 
plea, the Court, and not the jury, passes, and 
upon ‘inspection. The instruction prayed was 
ore improper, in the opinion of the Court. For the 
Bi <I however, the whole proceeding upon the trial 
| be pronounced erroneous. The only issue passed on by 

the jury, was that arising upon this plea of former judgment ; 
“and that was an issue not put to the country, but to the 
> “Court, and not adjudged in the record by the Court. The 
transcript sent to this Court does not set forth at large the 
-qplaintiff’s replication; and we must therefore presume it 
to» be the general one, according to the loose practice in 

- ‘ which the profession will indulge themselves. Toa plea 
of former judgment, there may be two replications; the 
one nul tiel record, which is in the nature of the general 
issue ; and the other, confessing and avoiding the record, and 
denying that it was for the same cause of action; or the 
plaintiff may new assign. 3 Chitty’s Pl. 1213. 1157. 929, 


#4 Pe 







cael rr eS OT ere 
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< «. recover, or should take’ nothing by his writ. It is tc : 


us regretted, that the oversight occurred, because the exc 
~ ®° ‘stion states an opinion of the Court, as delivered t 
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Dacexseay note, Seddon v. Tutop, @ ‘Péitin Rep. 607.. The plea is 


necessarily, that the two actions are for the same causes, 
Cs" - and tenders an issue either. upon the record, or the identity 
Wison. of the cause of action. But the replication cannot take 
both issues, as that would make it double; but must be 
confined to one of them, and thus reduce the controversy . 
to a single point, which can then be decided by the appro- 
priate tribunal. In the case before us, if we could suppose 
the replication to have been upon the matter of fact,» 
namely, that the actions were for different 

issue has been sufficiently found against. the int > 
the judgment should be affirmed. But we do not feel. , 
authorised by the course of practice, nor by what seems. 
to have been the dispute on the trial, thus to tie down the 
plaintiff. The Court suppose that nal tiel record ™ 
have been replied. If so, the Court ought to have, dju 
that there was, or was not such a record, before he 
judgment could properly be given, that the plair , 





“« 


jury, which would doubtless have led to a “ ; f ts 
Court upon that issue in favour of the defen 
thus have directly brought to the review of this, Court 
true meaning of the transcript from Virginia, upon whi 
this controvery may ultimately depend. ‘The "4 
before us has been principally upon this point ; and sei “dial 
the terms of this record, the Court is made sensible, how Br es 
very unsatisfactory to ourselves would be any opinion we = 
could form of the effect of such a proceeding in Virginia— 
upon which its efficacy here entirely depends. For the 
«. plaintiff, it has been contended, that it is not a a 
by him; nor is it a retraxit; but if any thing in the. 
Whethera nature of a judicial sentence, that it is a nonsuit. The 
pares distinction between a nonsuit and a retraxit is very nice ; 
than anon- and some respectable modern text writers deem it now a 
fuit is question, whether a judgment of the latter kind, is, more 
future ace than one of the former, a bar toa second action. 3 Chit. PI. 
tom Qu 930. But according to our notions in this state, it is not a 


judgment, either upon a nonsuit or a retraxit; for in each 
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of them the plainititt taketibolieg by his writ, ‘and the ae 
defendant goes without day; while here, the plaintiff does’ 
take, upon the confession of the defendant, his costs of — 
suit. But the incongruity is, that he recovers costs in a Watson. 
suit which is dismissed ; instead of recovering nominal 
damages and costs, which would be regular in our law. 
The question is, whether, as the recovery was only of 
costs, and not of any of the damages laid in the declara- 
ie: the plaintiff is technically barred of those damages. 
; t state of our information of the law of 
mo ‘and of the entries used in her Courts, the Court 
4 would have some hesitation in pronouncing this to be or 
 _ndt to’ be a’ conclusive bar as a judgment. It appears 
he be a concord of record between the parties them- 
\ than an adjudication. Viewed in that light, per- 
haps the defendant will have less difficulty in availing 
of it, under another of his pleas, that of accord and ’ 
‘isfaction, than under the estoppel created by the record. oF 
» Howe oe may be, the question is not, at present, 




























2 
ie 


rthis Court; and the judgment of the Superior 
‘be reversed, for the error already mentioned, | 
e sent back, to have the i issues made by the 


Judgment sche 


“AARON 0. ASKEW v. HEUSTED REYNOLDS. 

-. Ijin answer to the prima facie evidence offrand arising from the posession 
a by a debtor after a conveyance of his slaves, his assignee produces 
téhding to show that the debtor’s possession was bona fide, as his 

SIRS TAIE brctiioey ges eens wena plac as 
" @etsand declarations of the debtor showing that he claimed the slaves as 

- tis own after his conveyance. 

Where & person alleging himself to be the agent of another, sold a note 
payable to his principal for the benefit of his principal, what he said to the 
purchaser at the time of the sale, as to the notes belonging to his principal, 
and his being merely an agent, is admissible evidence. 





Tus was an action of rrover, for two slaves, tried 
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Revginos slaves once belonged to Holt noediga eh that Hotchkiss, 
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RANGE, Sy e - % 
pit plaintiff, in support of a title, , that the 








ri en 


by a deed, bearing date the seventh day of October, 1828, 
conveyed them to Abram Hoadley ; ‘that Hoadley «| 
subsequently conveyed them to him, the plaintiff? The » 
defendant claimed title under a judgment and execution 
against Hotchkiss, and showed a ies 
obtained at May Term, 1829, of Bertie € 
on which a fi. fa. issued, returnable to the er 
Term, which was in part satisfied, and sakes: e, 
from that term; upon which the slaves were t 
sold, and the defendant became the 
dant then alleged, that the deed from H 
was fraudulent ; and in support of en 
that Hotchkiss retained possession of t sl 
date of the deed, until June or July, 18 
sheriff went to levy the execution upon 5 Cage 
testimony, the plaintiff offered evidence to a 
possession of Hotchkiss, which was left te 
defendant then offered to prove, that s 
deed from Hotchkiss, he, Hotchkiss, cl 
his own, and offered to mortgage them to se 
money, which he wished to borrow. . 
rejected by the Court. The at ow tl 
Hotchkiss was indebted to Hoadley, proved that oad 
was the holder of a note made payable to I at 
Wilson: that Hotchkiss brought the note to. one h 
Holley, a few months before the conveyance of the slaves _ 
was made to Hoadley, and sold it to him, saying, at the - 2 
same time, that he claimed no interest in it himself, but a 
was acting merely as the agent of Hoadley: that the note ‘ 






























Court 


was payable to Hoadley, and without indorsement; andy 
that Holley paid to Hotchkiss the value of the note. The ; 
declarations of Hotchkiss to Holley when the note was 
sold, were objected to as inadmissible evidencey but were 
received by the Court: The plaintiff had a verdict, and 
the defendant moved for a new trial, upon the ground, 
that the declarations of Hotchkiss subsequent to his deed 
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to Hoadley, were improperly,rejected, and that what he agri 
said to Hol , was improperly received. _ The motion for 


pa 








a new, trial refused, the defendant appealed. _ 
Badger, for the defendant. Rompers. 
Fredell, contra. 


Gasrox, Judge.—This was a controversy between a 
purchaser at execution sale, representing a judgment 
creditor, and a purchaser from an assignee of the debtor, 
. _transfer of the debtor was fraudulent and 
the creditor. There are cases, in which 
thelegal conclusion of fraud is inferred directly from certain 
;* Seta but there are many others, in which it cannot be 
without an inquiry into the purposes for which 
were committed. It was once supposed, that 
when a debtor made an absolute transfer of chattels, and 
retained the possession, the intent to hinder and delay 
creditors appeared 80 conclusively upon the face of the 
that an inquiry into the actual intention of the 
+ | parties was unnecessary and unavailing. It was held, 

4 jae in judgment of law, it was a fraud in the parties to 
a he t title from the debtor, while he was 
st to have the use and enjoyment of the subject- 
matter of the pretended transfer. This doctrine has been 
far. overruled, as to allow explanations to be made to 
delthis inference of unlawful interest. But such a 
mance between the transfer and the possession, yet 
ption of a secret trust for the benefit of 
tor, which, while it admits, also requires an 
explianihcn, and which, unexplained, or not satisfactorily 
~*  e&plained, establishes the fraud. The possession of the 
slaves, having in this case, been retained by the debtor, 
for eight or nine months after the execution of his bill of 
“sale, was sufficient to impress upon the transaction the 
character of a fraudulent transfer, unless, from other facts 
and circumstances, another character could clearly be 
assigned to it. The plaintiff offered evidence, tending to 
remove the legal presumption, and to establish an actual 
bona fide intention, which was properly submitted to the 
jury. The evidence is not set forth in the case made, but 
VOL. I. 48 
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a it must have t show, that the debtor retained the 
possession, as the agent or bailee of the purchaser. 
—— The nature of that possession then b an important 
Rervowos. inquiry. Was it in truth a the agent or the 
‘bailee of the purchaser, or a only as such, and 
actually as the beneficial temporary or permanent owner ? 
If the first, the apparent repugnance between the title and 
the possesion might be explained, and honestly: accounted 
for ; but if the second, then such colourable was 
but part of the machinery of the fraud. | te 
re pes This court is of opinion that, upon this in 


— pel evidence offered by the defendant, and rejected 










ry, the 
. was 













rations of @ competent and proper. Generally the acts or Fiorano ae 


ter his’ of a grantor, after the conveyance made; are not to be * ot 
grant,can- received to impeach his grant. The rights of the grahtee ; 


not be re- 


ceived in ought not to be prejudiced by the conduct of one who at | e 
of 4 
grantee. those rights. But the acts and declarations rejected: in if 


evidence 


against his the time is a stranger to him and to the 


this case were those of the possessor of the | i 
were connected with that possession, and fort 
But where its attendant circumstances. They were 
rain i in tions of the nature, extent, and purposes of the 


They were to be admitted, not because of any ¢ 


fer hi his “+ ¢ nt fee 


grant, his to him by whom they were done or uw 
clar 

will be ad. @4missibility, and their effect when admitted, were V 
ryt es different questions. They seem to us to come within t 
pringiple principle which permits the declarations of a trader, at 


that per- time of leaving his place of residence, to be“admitted as 


pre ag evidence of the purposes of his departure ; and which, on 


of « trader, q question of adverse possession, receives the acts and 

of leaving declarations of the occupant as indicative of the dominion 

hense't9. Claimed and exercised over the property. ‘The very point 

beadmitted before us occurred in the case of Willies v. Farley, 14 

oo fhe pa” Eng. C. L. Rep. 366, and was there determined in con- 
* formity with this opinion. 

a Mthaton ‘The exception taken by the defendant to the evidence 


: a received, in relation to the sale of the note to Holley, and 


“possession, the, circumstances accompanying it, is considered by the 


“Teeeives the Court as unfounded. 


ge 


id 


acts and de- they qualified and characterised, or peep and : 
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For the first error assigned, the ipdement is’ reversed, Dzcrmsrr, 
1 
and a-new trial ordered. : 


Per Curiam. ne Felgen reversed. ®. 


835. 





oo of the ten- 


"JOHN DOUGHERTY ». WILLIAM STEPP. chia pe. 
; intrusion into the land of another, is a sufficient trespass 
an action for breaking the close, whether the land be actually 
mot. And from every such entry the law infers some damage; 
th more, the treading down the grass or shrubbery. 
Hh anaction of TRESPASS QUARE CLAUSUM FREGIT, 
‘at Buncombe on the last Circuit, before his Honor 
ge Martin. The only proof introduced by the plain- 
ablish an act of trespass, was, that the defendant 
red on the unenclosed land of the plaintiff, with a 
yor and chain carriers, and actually surveyed a part pots 
jing it us his own, but without marking trees or 
i a Be warts held not to be a trespass, 


















de a 2 for the plaintiff, contended, that every 
table entry on another man’s soil, is considered a 
ss by breaking his close; for that,in contemplation 
lay » every man’s land, is separated and set apart from 
}meighbour’s, by either a material, or invisible and ideal 
; and that every entry carries with it some 
damage, ifno other, the treading down and bruising the 
herbage and shrubbery. That whenever a man has a 
right to enclose his estate, by a real substantial fence, the 
law regards it as already enclosed against the unauthor- 4 
ised intrusion of his neighbour. In illustration and sup- 
port of these positions, he cited 3 Bla. Com. 209. 6 Bac. 
Abr. 581, title Trespass. M‘Kinzie’s Executors v. Hulet, 
N. C. Term Rep. 181. Hammond’s N. Prius, 151, 152. 
Dyer, 225, b. pl. 40. 


No counsel appeared for the defendant. 
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Decemser, Rurriy Chief Justice—In the opinion of the Court, 


1835. 





DovcnER- mount of dam may depend onthe acts dofe on the 
TY . . - . . 
». _ land, and the extent of injury tou Bat it is 
oe en elementary principle, that every’ unauthorised, and 


tas f 
ee 


there is error in instructions given to the jury. The 















therefore unlawful entry, into the close of another, is a 
trespass. From every such entry against the will 
possessor, the law infers some damage; if nothing nibre 
the treading down the grass or the herbage, or as_her 
shrubbery. Had the locus in quo been under ¢ tivati 
or enclosed, there would have been no"doubt of the: 
tiff’s right to recover. Now our Courts have fom 
time past held, that if there be no ad 
title makes the land the owner’s 
survey and marking tree, or taking narking, 
differ only in the degree, and not in the nature of the injury.” 
It is the entry that constitutes the trespass. — coe al te 
statute, nor rule of reason, that will make a wilful 
into the land of another, upon an unfounded claime 
innocent, which one, who sat up no title to the 
not justify or excuse. On the contrary, the pi 
ownership aggravates the wrong. Let the jud 
reversed, and a new trial granted. / ae 


Per Curiam. ‘igs ers 


THE STATE ». NICHOLAS L. WILLIAMS. 


The act of Congress of 1825, c. 275, sec. 35, exempting postmasters fhien 
serving on juries, is constitutional; and those officers cannot be com- 
pelled to serve as jurors on the original panel in the state courts. Though 
it seems, that they would not be so exempted when called as tales- 
jurors. ‘ 

Reet ne ee 
Se ee 





Tae defendant was summoned as a juror-on the original 
panel to the last Term of the Superior Court of Jaw for 
Surry County; when he appeared in opencourt before his 
Honor Judge Marin, alleged that he was a postmaster 
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exemption from serving on the aes under an act of Con- 
rel His Honor deemed the cause ‘shown insufficient, 










and upon the ant’s ing to serve, ordered him to 
be fined twenty rs; and he thereupon prayed and 


obtained-an appeal to the Supreme Court. 
arsoi the defendant. 


General for the ils < shes that the 
was for @fine for contempt, and oom not 


ston, Judge.—Upon this appeal the only question 
presented i is, @ postmaster is exempt from serving 

. as @juroron the Original panel. The act of Congress, 1825, 
ch. 275, sec. 35, declares this exemption in explicit terms. 
If the has it not, it must be because this provi- 
sion‘of the act is not warranted by the constitution of the 
United States, and is therefore null. The attorney general 
has.declined to take that ground here, and we must there- 

consider it as virtually abandoned. We think that it 
| proper y abandoned. Under the authority « to 
it offices,” Congress can rightfully require of the 
st devote their time ‘and attention to the exe- 
their appropriate duties, and by such an exemp- 
sécure them against compulsory interruptions in the 
of these duties. Were the exemption given 
privilege, it would present a different 
in tse mg b Respect for the 
constituted authorities of the general government, anda 
* due sense of the necessity of harmony between the institu- 
«tions of the United States, and the municipal regulations 
}. of-the individual states, forbid such an interpretation, 
A except it were unavoidable. 

It may not be improper to remark, that our decision 
does not apply to the case of a postmaster who shall be 
called on as a bystander to make up ajury. Should he 
have official engagements demanding his attention, upon 
making this known to the court, it ought, and would, no 
doubt, excuse him. But the fact of his being a bystander 
furnishes a presumption that the duties of his office leave 
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under the ‘authority of the United Stites, and claimed an Diksusen, | 


1835. 


Srate 
v. 
Wiuiams. . 
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Deceasre, him then at“leisure to perform those which, in common 
185. _ with other rs, he owes to the state—to aid her in 





Sure the administration of justice. 
Wuiuss. The attorney general has objected, that the judgment 
below was conclusive, and that no appeal lies therefrom. 

This objection is not tenable. The judgment aban was 

on a matter of right, and not of discretion, ai 
aggrieved thereby can, under the broad 

defining the jurisdiction of this court, insist on ‘ 






acts 


of that judgment being examined into here. Ati appeal i in 


_ a case of precisely this character was entertained without 
objection in The State v. Hogg, 2 Murph. Rep. 319; S.C. 
N.C. Term Rep. 254. 

It is the opinion of this court that the ‘judgment below 
is erroneous, and that a certificate to this effect be sent to 
the court below. Mir 


Per Curiam. 


THE STATE ». JOHN CALHOON. — ai Bee 3 


The Superior Court may amend the record of its proceedir 
during the same term ; and may thus obviate any 
record of that term. , co 

The Supreme Court upon an appeal, cannot consider of any. 
record of the Court below, ee taeda ce 

Zt seems, that the signing the name of the foreman to the 
true bill,” on a bill of indictment, though a salutary practice, is 
tial to its validity. But whether this be so or not, a variance 
name of the foreman, as appearing upon the record of his 


and his signature upon the bill, is immaterial, for his identity must ee *. 


senty be brows to the Court, and ie tousiving mnemoeinng Ge 
his endorsement, establishes it. 


Tue defendant was gies of murder at Guilford, on 
the last Circuit, and on his behalf a motion was made in 
arrest of judgment. It is stated in'the transcript to have 
been fgunded on the following reasons... Ist. That'**the 
caption of the record of the sitting of the’Court, was'not 
written in full, the entry on the minutes being “Oétober 

% Term, 1835: Present, the Hon’ble William Norwoop, 
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Judge.’”’. 2. That “ the name of the prisoner, John Cal- Drcemnz, 
hoon, wai incorrectly spelt ‘John Calhoun’ on the minutes 
of the trial,”—as to which it is stated in the transcript, that 5" 
by order of the at the time of the motion, the Caznoos. 
minutes were i, bo as to make the spelling of the | 
prisoneeragnaee there, the same with that in the indictment 
hich»he answered upon his arraignment. 3. That 
one Charles. W. Peeples was appointed the foreman of the 
ay ry, as appeared by the record ; but that he did not 
the-bill, but one Chas. W. Peeples.” The transcript 
- then states, that upon inspection of the record, his Honor | 
Judge Norwoop, found the two first reasons, to be, in fact, 
untrue; and deeming the third insufficient in law, over- 
the motion, and passed sentence of death on the 
prisoner, from which he appealed. 


"Neb a the prisoner. 

















: E Wines foundation in truth there may have 
ix the allegations of fact, contained in the two first 
oris, at ‘the time they were offered in the Superior 
ourt, there is none now. In the transcript sent up, the 
gnef’s name appears the same throughout; and the 
.of the Court, as established by law, to have “ begun os 
on the fourth Monday, after the fourth Monday of 
, de. at the Court-house, &c.” If the allega- 
caches were tron at the time, and the record 
a had been so made up, and brought in that state under revi- 
-' sid, the objections would have been open to be taken. © = * . 
But whether valid or invalid, they do not exist now. ‘A 
Indeed, it seems perfectly ridiculous, to move a Court then 
sitting, at the proper time and place, not to render judg- 
ment, because its record did not show it to be thus sitting, 
or because the clerk had mispelled the prisoner’s name jin 
one entry, although i in the very motion he admits his iden- 
tity with the person indicted, tried, and convicted. The 
suggestions deserved the thanks of the Court ; but the only 
proper.aimswer to them, as objections, was to correct the 














Cataoox. up, which is sent to us. 





Decemser, misprisions. of clerk; and thus remove them. At all ; 


. BS 
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must say, that they are not true now. 
to the transeript of the record, as made 


Upon the third ground, the opinion of this Court agrees 
with that of his Honor. It is the practice for the foreman ; 
to sign his name to the finding of the pars and it 
seems to be a salutary practice, as it tends toe ‘more 
complete identification of the instrument ing 
accusation. We do not know in what it 
but though useful and proper, it does not 
tial, nor to have been, at any time, the course in England. 
The endorsement there is merely “ billa ” or “ true 
bill.” 1 Chit. Cr. Law, 324. 4 BI. Con 
endorsement becomes part of the indictment, and n 
the accusation complete. Yelv. 99. But it is neve 
out in the enrolment of the record; whieh states the 
jury, and that they were sworn to inqui * 
“it is upon their oath presented, that, &c- 
Appendix. It is the grand jury’s returning. 
Court, and their publicly rendering their verdict, om 7 
the form “a true bill,” and that being r i 
amongst the records of the Court, that makes it Nese 
in the same manner that the like propeedings of rate che & 
case of a verdict of the petit'jury. This was i tima ed by a a 
Chief Justice Hunperson, in the State y. Collins, 3. 3 Dev. ~~ 
Rep. 117. But whether the position be correct. i, q | 
that case and The State v. Kimbraugh, 2 Dev: mr . 
are direct authorities against this objection. For if the: ~ a 
foreman must put his name on the bill, the variance in the © 
manner of his spelling it, from that of the clerk’s, is immate- 
rial. The Court in which the juror was acting, must 
necessarily know his identity; and the receiving and re- ~ 
cording the bill with his endorsement establishes i 

Wherefore the opinion of this Court is, that, 
ment of the Superior Court is not erroneous; whi 
be certified to that Court, in order that spGgenterice: of the 
law may be duly executed. 


Per Curiam. Judgment affirmed. 
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THE STATE ». THOMAS M. Del 





An exception, or the case stated for an appeal to the Supreme Court, is there 
taken to be absolutely true, as to all matters which occur on the trial, or 
purport to have been acted in the Court from which the appeal comes. But 
where the fact is stated as having cccurred in another Court, the record of 
that,Court is the only competent evidence of the fact ; and no statement 

‘tovit can be admitted. 

cannot take any posterior action in a cause after it has 

joved to another for trial, yet it may afterwards amend by supply- 

ission in the record, which occurred prior to the order of 
may then send a new transcript of the amended record to 

o which the cause was removed. 

éstion of a diminution of the record, the defects alleged may 


be ‘supplied by sending a new transcript, or by making insertions in that 
before sent ; ; wid, in the latter case, if the proper officer make the insertions 
from a memofial containing the facts omitted, it is no objection that he had 
= the record of the whole proceedings present. 


defects in a transcript, either by procuring a new one, or by 
insertions in that already sent, is not an amendment of the Court 


_: Peaes 


sind was convicted of forgery at Chatham, 
§ last Circuit, before his Honor Judge Norwoon, 
By $ counsel submitted a motion in armed of judgment, 
nthe following circumstances. 
berecord showed, that the Pe on which the 
ier Was tried, was found in the Superior Court of 
wre, at August Term, 1833; that he was arraigned 
t and pleaded not guilty, at February Term, 1834; 
re it at the same term an order was made, upon the 
affidavit of the prosecutor, to remove the trial to Chatham. 
The record further stated, that at August Term, 1834, the 
Court of Moore took the recognizance of the accused for 
his appearance at the then next succeeding term of Chat- 
ham Court, and again ordered the clerk to transmit a full 
transcri t of the record of the cause, and of all proceed- 
ings h rein at that Court, to the next Court of Chat- 
ham The foregoing was the purport of the transcript 
ie Moore, dated the 17th September, 1834, as the same 
is copiéd-into the transcript from Chatham, sent up to the 




















Supreme Court. 
But appended to the record from Chatham, and forming | A 
Vou. 1. 49 
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Deceunea, part of the transcript, is a gape: made by the Judge 
i 





Strate 
vw 


Rew. 
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who tried the cause, in ¥ “it is set forth, that the 
prisoner had not pleaded,in Moore, when the order of 
removal was made in February, 1834, but was taken’by a 
capias, at August, 1834, and then put in his plea, and the 
same was entered nunc pro tunc, as of the preceding term ; 
all which proceedings at August, 1834, were had after the “ih 
first order of removal, aud after a transcript from y 
had been filed in Chatham. - The record from. 
also contains a copy of a transcript from Moore,) 
eleventh day of March, 1834, which corresponds With’. 
that before mentioned, bearing date the 17th September, 
in all respects, except that it omits the prigoner’s plea, in 
stating the proceedings of February Term, gay 
comes no later down than that term. ee 

The Judge further states, that previous to the pri 
being put on his trial, the Solicitor-General suggi 
diminution of the record, in respect of the pRisot 
and moved for a certiorari to obtain a more full 
which was granted. The prisoner agreed, ; 
not issue, as the Clerk of the Court of } 
present, and might act without the writ. 
clerk, at the igstance of the Soli > 
insert in the transcript the plea of not guilty, as of Febi 
ary Term, 1834, taking the same from his trial dockef,s 
which he had then in Court, but at the same time stating, 
that he had. not with him the whole record. To that the 
prisoner’s counsel objected, upon the ground that the. 
transcript could not be amended by anything but the 
record itself, in which all the proceedings were spread out. 
The Court ordered, that the amendment might be made, 
reserving the question of its legality. 

The reasons for the motion in arrest of judgment were, 
1. Because the case had been improperly removed before 
plea by the prisoner. 2. Because the Court of Moore had 
put the defendant to his plea and entered it, after the 
cause had been removed to Chatham, amd was «pending 
there. 3. Because the transcript from the Court of Moore, 
filed in the Court of Chatham, was allowed to be amended 
in Court, without having the whole original record there. 





































OF NORTS. enol InA. 379 


His Honor arrested th nty me the Solicitor- -- 
General, for the state, ap oo. 





The Attorney-General, for ths state. | — 

Nash, for the defendant. _ 
; a Rorri, Chief Justice, after stating the case as above, It seems, 
ee okay :—It may be true, that a cause cannot be Tite oie, 


ed- for trial before it is at issue; since the object 2° be re- 
moved from 


ce to have an impartial jury, and before an oneSupe- 





, it cannot be known that the trial will be by fer Court 
tis certainly true, that after a cause has been for trial, be- 
removed from one Court to another, and is well consti- jena — 
, there can be no further proceedings i in ea 
Pe talction cannot exist in both; and saunaaiiy 
rt to which it is removed attaches, and removed to 
essatily ousts that of the Court which had it originally. — 
taSmith, 1 Hawks, 41. The question is, when trial, the 
ition of the Court of Chatham attach. If fst, 58*° 
der of removal of February, 1834, was made jurisdiction 
ia,.and therefore was premature, it was inopera- ied 
‘did not transfer the jurisdiction, but the cause Murry v. 
ied in Moore. “Bor while both Courts cannot have Hawks, 4l, 
diction at the same time, much less the cause itself *PPproved. 
re fe it must, nevertheless, be in one of them. It > omeinaeey 
it = where it began, until it is effectually gained by is prema- 
~ the other. The order of removal, if improper, and the C.. ~ 
filing of the transcript, does not create the jurisdiction; which ‘the 
: the trial must still be had in the first county. State om, 
v. Poll and Lavinia, 1 Hawks, 442. The obligation of jodie - 
the Court in which the indictment was found, to try it, ton, ut it 
does not depend upon the cause being sent back to it; for fo Geert 
there is no power thus to remit it. It was never removed. where it 
If this be true, the plea, if made and entered at August, () 
1834, in Moore, was then and there properly demandable ; The case of 
. and the. removal to Chatham was by force of the new yy ow 
order of that term, and not that of the preceding term. Lavinia, 1 
Under that order, the transcript of the 17th September 449 _— 
was filed; which sets out the plea and both orders of pol, 
removal, and thus answers both of the two first reasons in 


arrest of judgment. 
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Decemser, But the Court is not disposed to put the case on that 


ground. It is probably not the truth. The last transcript 
states the plea at February, 1834, and an order ‘at: that 
term forremoval. In that state of the case, thé subse 
proceedings in Moore, at August, 1834, were er 
judice, for the reasons already given; the cause. a 
Chatham Court. eg 

It is, however, insisted, and the case states it as @facty 
that the plea was not entered at February, but at August, 
nunc pro tunc; and, supposing that the removal maybe 
before issue joined, it is then contended, that the Court'of- 
Moore could not make such an order, and, consequently, 
that the prisoner has never yet pleaded. ~ 

The first observation upon these positiggs, is, that a 
fact is assumed in them, which is inadmissib! record 
from Moore does not state an amendment, nor an order 
for its being made nunc pro tunc. The plea 
therein stated, to have been in fact mye ra 
1834, and to have been in fact recorded thens 
tion, or the case stated for an appeal to this 
taken to be absolutely true as to all matters 











on the trial, or purport to have been acted in the Court a 
from which the appeal comes. But here the fact wore % 


as having occurred in another Court. That can pie 
by the record of that other Court only.-»It necessarily~ 
forms a part of the transcript sent here; and it does not 
show the fact, but the contrary. The record was cénclu- 
sive upon the Superior Court, as to its contents, as it is 


‘ also upon this Court. A statement of the proceedings of 


Moore Court inconsistent with, or not supported by those 
contents, cannot control them. Such a statement is 
altogether useless in a case of this sort; for on a motion 
in arrest of judgment, we cannot travel out of the record, 


a case of technically speaking. The order for the amendment, if 


made, was not sent to Chatham as part of the record, and 
no other evidence was competent to establish it. Reid v. 
Kelly, 1 Dev. Rep. 313. 

But the court is clearly of opinion, if the cause were 
well constituted in Chatham by the first order of removal, 
(made before the plea was recorded,) and if the order for 
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the amendment, as well as the amendment itself, had been 
inserted in the record and. sent forward-in a new tran- 
script, that yet the trial in Chatham would be proper, and 
the #ecord, with those additions, would have been suffi- 
cient It is true that, after a cause has been transferred 
.from.one court to another, whether by appeal or change 
of venue, the court from which it has gone cannot proceed 
further in it. Whatever purports to be posterior to the 
loss of jurisdiction is, therefore, erroneous, and probably 
void. But the principle extends no further. When the 
‘action’ of the court is not a subsequent adjudication, nor 
any thing preparatory to an adjudication to be had in that 
court, but relates to what was done in the cause while in 


that Hethere is a plain difference. No usurpation of 
authority appears. The act purports to have been 
done while court had jurisdiction; and as to the point 


of pine statement cannot be questioned by any other 
court. Ev , rt is the exclusive judge of its own 
and is “competent to make them speak the truth 
i proceedings. Hence it is the constant course 
amendments by the inferior court are allowed 
or writ of error, and the transcript in the 











3 is _ court made conformable. Tidd’s Practice, 


7. , State vy. Cherry, 2 Dev. Rep. 550. Ballard v. Carr, 
4 Dev. Rep. 575. Such amendments nunc pro tunc are 
hot open to inquiry in another court, either as to their 








The cases 
of the State 


v. Cherry, 
2 Dev. Rep. 


550. Bal- 


propfiety, or as to the periods at which they are made. ‘4rd v. 


Mellish v. Richardsén in the House of Lords, 9 Bing. 


ae. Rep. 


Rep. 125. Bright v. Sugg, 4 Dev. Rep. 492. They are red sand 
supposed to speak the truth, and to make the record what v. ‘Beas. 
it was intended it should be. Where the amendment is to ty 


supply an omission of the officer, it is, of course, upon 
satisfying the court that there has been an omission. Jus- 
tice would be defeated without it. If a prisoner plead 
ore tenws, and the clerk fail to record it before the jury be 
sworn. or render their verdict, surely the court may have 
the record comipleted. So of the case before us. The 
matter said to be inserted purports to be a proceeding in 
the cause, before any order of removal. It cannot be 
supposed that the court would have inserted the statement 
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382 
Decemsze, in the record, if the prisoner did not plead at February. 


we and that the officer 
anes, neglected to record it; and therefore the court afterwards 
mo did it in conformity with the truth. = Fe * 
When a The last reason is founded on the amendment, as it ia” 
thorised ogpalled, that was made in Chatham. That is not an) 
atran- | amendment of the record in any sense of the term; but’ 
preaumed @ Mere correction of the transcript, so as to makeit a 
togive the copy of the record of the court of Moore. It is the duty 
coe eel of the court to use all the means in its power to get'the 
but as it transcript perfect ; that is, a true copy ; and not to allow 
pr ss either party to suffer from its: inaccuracy. When 
ye statute authorises a trial on a transcript, it is presumed — 
gestion of « that the clerk will give the tenor of the: ord. But he 
cnnution may not; and if either party, cevame tad otherwise, ~ 
cand, may oo east aliveed yeaa jimi 
meet case is not allowed to proceed further until it | certained 
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pr ache - that what is before the court professing to 
more per- is really so. That is usually done by a cei thn 
porbes~ recites the diminution and commands the of r 
obtained. a full and perfect transcript. A second t 
i> sohally satisfactory, if notvobjected to by ei = 
done bya then presumed to set out the whole. ‘At 
se complaint, that the transcript was made out fir 
Itwill be ceedings in paper, instead of taking it fi 
tion that provided there be no omission in the transe 
the tran- contains no more than the record seul doin 
* made out “ric neal eagelion aD cnnaaeaaeal 
Noveeding 0 Fequire another tratiseript or the alteration of that b 
cm Bape sent. If that sepgistifh be made e'sccdad'tnjedemaaie 
para and the court sees reason to think the transcript defective, 
pap it may ordet other writs of certiorari to issue; but when- 
provided ever a transcript shall be returned, to the truth of which 
oxiot te there is no objection on either side, the court must deem 
true copy that a correct one, and proceed on it accordingly. Instead 
pee of issuing a certiorari, the court may in extraordinary 
cord. cases require the officer to bring the original record into 
A certiora- court, and have the transcript taken therefrom, ‘or the 
sue as often former one corrected. It is not seen that it is indispensable 
asitap- ¢ do so in any case but that in which two transcripts 
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have already been filed, which are contradictory to each a. 
other, and the parties still dispute which is correct. As —_ 
its cannot determine that point but by reference to —_ 

} Original, it must be resorted to. But this is unneces- Rup. . 
sary-where the one transcript is not contradictory, but >: 
only more full than the other, and supplies its omissions; tha tre 
or Where there is no suggestion that the one, which pur- # a 
ports to be more complete, is still defective, or in any the tran. 
respect untrue. State v. Collins, 3 Dev. Rep. 117. The weber un. 
inquiry in such a case is not into the propriety of acts of til one is 
the court from which the record comes; but whether the “nined ' 
bigs crag am truly stated in his copy those acts. ther can 

ts alleged may be supplied by sending a new ob) 


























In extrao 
insertions in that before sent. If in eer : 


ry i the act of the court, by way of amend- So 
ment, any more than in the former. It is, in each case, transcripts 
he to fhe affces under the mandate of the writ for a 7° °°". 
full transcript. tory to 
_ Supposec that the objection refers to an addition ana a 
‘ih } made to the transcript of the 11th March, pertice do 
C did not set out the plea,) under the idea that which is 
was: ‘effectually removed by the order of Feb- en the 
r the second one, of the 17th September, did stead of or- 


contain t 2 whole proceedings. For the reason before corisrari, 

3 given, the latter transcript might have been proceeded on, will difect 

so as it professes to be the record of the proceedings to atiena. 
fe the order of removal. But there could be no reason With the 

why the same matter should not be inserted in the pre- cord. 

vious transcript. There was no further suggestion of The case 

diminution; no contradiction between the transcripts; no toe 

application of the prisoner either wea eee = 

for the original record, as being necessary to correct actual appro 

errors in the transcript. The objection was, that the 

clerk could not be allowed the aid of that part of the 

memorial kept by him, which contained the omitted mat- 

ter, to,make his copy true—admitting at the same time 

that thereby he did make it true. The court deems it 

altogether untenable; and is of opinion that there is 

enough in the record to warrant judgment for the state ; 


re- 


Fd 
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— Deeames, which must be certified scone ig Ae Superior 
__* Court may proceed to render it. . 


Per Curiam. Judgment bros 


———_ Y : 
beng 


ABRAM BRYAN »v. WILLIAM B. WADSWORTH. - 


petition filed in the County Court, praying. portuiiiem te eiaeigaill slats 
“at such time as the owner may think proper,” and a decree of the Court 
granting such permission, upon the owner’s “complying with | the diree- 
tions of the acts of the general assembly, in such cases provided,” is not a 
valid act of liberation, within the purview of the Acts of 1777, (Rev.ch. 
109,) and 1796, (Rev. ch. 453,) where no. other ners Fe Ad 
the records. he 
TThe giving the bonds required from the owner of « liberated y and | 
them in the County Court, forms no part of an act of em : 
will not aid a defective act of liberation, under the Acts o 
It seems, that to constitute an act of liberation, entered of re 
Act of 1796, it is only necessary that there should be a 
| ing the proper allegations, and expressing the desire of ~ cat Z 
confer freedom upon his slave, and praying permission o to d et 
ant the Court seul by = prover Seater aE mis sa? 
. for. R ca aye fF 
" / eee ae 
Tans ‘wen an action of smdamaialal pst rou, 
the plaintiff to try his right of freedom. — se 
pleaded that the plaintiff “Abram, is the prop oa 
the defendant, and that he Cannot maintain an tio 
ee ena ae 
Honor, Judge Donne, the following facts were admitted. 
The plaintiff was originally the slave of one Elizabeth 
Henry, of the County of Craven, who at the March Term, 
1808, of the County Court, filed the following petition, to 
wit. “To the Worshipful, the Justices of Craven County 
Court. The petition of Elizabeth Henry respectfully show- 
eth, that she is possessed of the following slaves, whose 
meritorious services she desires to reward with the blessing 
of freedom, viz.” (here follows the -names of several slaves, 
among whom is the plaintiff Abram.) “ She prays that she 
“may be permitted to emancipate the said slaves at such 
time as she may think proper.” On the records of ‘the 
Court ‘at the same term, appeared the following entry ¢ 


Oe: 
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“ Read the petition of Elizabeth Henry, praying permission Decemser 
to emancipate” (the slaves named in the petition,) “for long — 
and meritorious services ; ordered that the petitioner have 2#¥4" 
ission prayed, upon complying with the directions ee 
acts of General Assembly in such cases provided.” | %°*™ 
On Ith day of June, 1808, the said Elizabeth Henry , 
oh ee as her security, signed, sealed and 
delivered t bonds, one of which was payable to 
Benjamin W 8, governor of the state of North Carolina, 
for the sum 0 hundred pounds, conditioned as follows : 
“ The condition of the aboveobligation is such, that whereas 
at the Court held for Craven County at this day, per- 
has t mn granted to Elizabeth Henry, by the said 
rt, toe nancipat ‘and set free a certain negro slave 
Abi m:n , if the said negro so permitted to be 
in his ‘residence in the state of North 
fas an honest and peaceable citi- 
to be void.” The other of 
payable to John Tillman, Esq. Chairman 
nty Court, for the sum of one hundred 
| as follows: “The .condition of the 
igation: is such, whereas at the Court held for 
» Coun’ his day, permission has been granted 
linabed eth H J iy the said Court, to emancipate and 
Ske in negro slave, named Abram. Now if the 
permitted to be liberated, shall not become 
narge enble to the pariah of Craven County, or of any other 
county of this state, then the above obligation to be void.” 
These bonds were filed in the office of the clerk of Craven 
County Court, and were now among the records of said 
Court. The present plaintiff, was ‘the slave mentioned by 
the name of Abram, in the petition of Elizabeth Henry, 
and in the order or judgment thereon, and. in the bonds 
aforesaid. 
The plaintiff, before and at the time of filing the peti- 
tion abovesmentioned by Elizabeth Henry, and obtaining 
the order or judgment thereon, and afterwards, until the 
4th day of January, 1820; was, and continued in the posses- 
sionof the said E. Henry, and during the whole of that 
time she claimed and held him as ber slave, and exercised 
Vo. t. 50 
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_™ wy. the slaves mentioned in the petition; the ,said Elizabeth 
Bara“ Henry executed and delivered deeds, of manumission, 

& Wasi. (though she still continued in the actual possession of them,) 
WORM. but to the plaintiff, Abram, she made no such deed, nor did 

, any act, (except the proceedings as above stated,) whereby 
to express her determination to liberate him; but “on the 

contrary, on the 4th day of January, 1820, she for a.valu- 

able consideration, duly sold and delivered him to one. 

Thomas Wadsworth, from whom the defendant purchased 

him; in whose possession he continued until the bringing 


and the plaintiff appealed. 


The manu- Gaston, Judge.— We are of opinion 1 that 
a slave, is in the judgment below. Upon the facts st 
the act of "agreed, it was correctly decided that be 
ai@al- a freeman, but was the slave of the « nt 
though —_umission of a slave is the act of the owner. 

re perform this act, is by various statutes, r 
dmined, regulated, but it has not been taken tres 
and ferred on a judicial tribunal. In our payee fr ev 
the owner prevailed of setting slaves free, which, at that critical junc- 
pate, yet ture, ought to be guarded against. ~The evil intended to be 
nken it. Tedressed, was the too frequent and indiscreet emancipa- 
from him, tion of slaves by their owners. The remedies provided by 
” the act, (following very closely the enactments of the colo- 
ajudicial pial act of 1741, Martin’s Rev. ch. 24, sec. 56,) were first, 
that no slave should be set free except for meritorious ser- 
vices, to be adjudged of, and allowed by the County Court, 
and license first had and obtained thereupon ; and secondly, 
that every slave who should “ be set free by his master or 
owner, otherwise than is so directed,” should be seized and 
Z.. sold for public purposes. The act of setting free, is regard- 
mS | ed by this statute as the act of the master. Ifhe performs 





= control over him Phi mistress andowner. To some of 


the present action. Upon this statement of facts, his» 
Honor, pro forma, rendered a judgment fa for the paca: 


rae “ vs : 
W. C. Stanly, for the plaintiff = = te 
Badger, and J. H. — for the defendant. Ns é 


Pi: Fw, a 
power of 109,) it is recited, that an evil and pernicious practice had 
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it otherwise thanin the mode therein prescribed, he forfeits Decrunerr, 
his slave to the community, and the manumission is invalid. a 
The license is a permisson to do the act, and this permis- — 
sion the Court is authorised to grant, when it shall have Waos- 
adjudged that the slave has performed extraordinary ser- PP. 
vices, meriting the boon which the master desires to bestow. 
The ‘adjudication and the license do not constitute the 
manumission, they only legalize it. There is no subse- 
quent statutory provision, which in the slightest degree 
changes the relative powers of the master and the Court. 
The'words of the act of 1796, (Rev. ch. 453,) which have 
been rélied on in argument, when fairly construed, affect 
no alteration in this respect. It is entitled “an act to 
amend, strengthen and confirm the several acts of this state, 
‘the emancipation of slaves.” It would be some- 
extraordinary, if under such a title, we were to meet 


with cmieaaets extending the authority of the Courts in 
sipations, or abridging the power of masters 














i ar Tied or under any pretence except for 
8 services to be adjudged of and allowed by the 
in license first had and obtained therefor, and 
is, that “ such liberation when entered of 
the rig eee a free-born negro.” It cannot be 
held to amend the former statutes, unless it be in requiring 
that the liberation should be of record, and in declaring the 
effect of the liberation to be an admission of the freed-man 
to the right only of those of his colour born out of slavery. 

But it has been asked if the adjudication and the license do 
not constitute the liberation, how is such liberation to 
appear of record? No mode is prescribed for recording 
the act, which the master may thereafter perform. We 
answer, in the first place, that if a subsequent act be neces- 

sary in order to evince the master’s exercise of the license 

granted, it may be entered of record, because the statute 

requires, and of course authorises the liberation, to be 

recorded. But when the ordinary course of proceeding in 

these cases, is attended to, and which mode, we have no ; 
doubt, was that in the contemplation of the legislature, 











—— r than perp ition, which is a part: of the pro- 
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Decewaex, there needs nothing more to show th the,'sct: of the master, 





ceedi the Court. This petition usually sets forththat = ‘| 
the petitioner is the owner of the slave} that the slave has =| 
rendered such meritorious services as to deserve the boon 
of freedom ; that he desires then to confer it, and-prays 
that he may be permitted soto do, The Court proceeds to 
examine the subject-matter of the petition; adjudges that 
the meritorious services have: been performed, and grants 
the permission prayed for. These entered of record, make 
the liberation required by law. The master sets free, 80 
far as he can set free, by this solemn declaration of his = 
wish, that the shackles of bondage be forthwith tag 3 4 
and the competent authority agsents to this ia 
The slave is then freed by his aster, under the lice 
the Court. ' dae es Pike 

The petition upon which the Cou! ty Co t 
instance, is of a very extraordinar Ny 
sents that the petitioner is pe 
(among whom is the vlsinti ae 
she desires to reward with the 
prays therefore “ that she may be: 
them, at such na ae ny i pa 
not to set them free so far as the pe 
liberate; it asks not that they be. 
solicits a power over them, through the 
the Court, which is denied to other times of be 





















~ sae 


’ Lay 


should have the permission prayed. mares”: ae 
nall, as transcending the power delegated to the Court, or 
however indiscreet and inconsistent with sound policy, it - 
availed to bestow on the petitioner the permission asked. 


No more appears on the record, and if the liberation must 4 
‘be of record, and a liberation means a setting free by the 
owner, then unless permission to do a future act, if the 
’ applicant should choose to perform it, be that act, the plain- 
tiff hasnot been liberated. 

If, however; we can look beyond the record, the plain- 
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tiff'’s claim to freedom, is in no respect aided. The bonds Dzceuszr, 
which the case states to have been given, form no part of — 
the act of liberation. They are required by particular | 2*** 
statutes, which impose penalties for an omission to execute Wave. | 
them in a prescribed time after liberation. A liberation is “"™ 
complete without them. oh Ree senditicne' of Shaws band, Tos ogi. 
the plaintiff is mentioned not as freed, but (cautiously) as lature cong hes 
aslave; whom Elizabeth Henry is permitted to emancipate. 4 slave 
The other facts stated, are all in opposition to the plaintiff's ¥'*bout the 
claim. They show that his owner never did assent to his owner. 
a -abandon her dominion over him.as owner. And it has The case of 
___ Beem decided by our highest judicial tribunal, that even the ‘4im'rr. 
‘Legislature cannot emanci emancipate a slave without the assent a? 
Pio ee tlle Admr. v. Peden, 2 Car. Law Rep. 638, 
‘ v7, 638, appro 











Judgment affirmed. 


) WOOD and WIFE tl, WILLIAM A. 
SPARKS. 


i, that his “ executors,” should sell his lands, and 

5 daeen executors, only one of whom qualified and acted 
, asale’ by that one alone, will, under the statute of 21 Hen. 8th, 
t | the estate, without its appearing that the others 
RF refped fo joie in the endo. 


ENT a. tak ta the town of: Piymoeth, trig at 

Ee the last Circuit, before his Honor Judge 

_Serrm. The lessors of the plaintiff claimed title to the 
lot in dispute, as the heirs-at-law of Levin Bosman, 
deceased ; and the defendant set up title under the will of 
the said Bozman, and a conveyance from William A. 
Bozman, in pursuance of a power therein contained. The 
power was expressed in these words: “If my executors 
should think it best, I wish them to sell my real estate in 
the town of Plymouth, to the best advantage, for. the 
benefit of my children.” Of this will, the testator 1 
three executors, viz. Judith, his widow, the said William ~~ 
A. Bozman, and a certain William Currell. . The will 








DecemBeEr, 
1835. 


————_—————- 


Woop 
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was executed on the 30th No , 1893,% ‘and was duly 
proved at February Term, 1824, at wltieh térm the widow 
ent dissent to the will, and William A. Bozman 





alone qualified as executor. The conveyance was made 
by the said William as executor, on the 13th Mareh, 
1827. It was in evidence, that he alone had advertised 
the lot for sale, for six weeks previously to the sale: that 
the widow had never acted as executrix: that Currell 
had not seen the will before'the trial of this suit: and on 
the said trial he swore, that he had not in any manner a 
acted as executor, and that he was resolved never to'act 
as such. There was no evidence, however, that the widow a 
or Currell had renounced their right to qualify as execu- 
tors; or that either of them had been called on to joini 
the sale of the lot, or had refused so to do. Upon this 
statement of facts, his Honor declared his ‘opinion, that” 
a sale by the sole acting executor would be effectual to 
wha title of the deceased to the a 
deference to this opinion, the plaintiff submitte 
suit, and appealed. — 
Fredell, for the plaintiff’s Lie 


Badger and Devereux, for the ¢ 


















ah. 
ee 
$3 


Gaston, J., after stating the case as | a 
—Under the will of Levin Bozman, so ceaibataaiend to his oe 
executors. The inheritance descended at his death to” 
his heirs-at-law, liable to be divested, upon a sale made by.. 
his executors. When a sale should be made.as directed, 
the purchaser would take the estate under and. by the. 
devisor. The power was given not to persons by name, 
but to his executors; but the object of the power was the 
benefit of the heirs-at-law, and_not the furtherance of any 
duty properly appertaining to the office of executors. It 
was a pure naked power uncoupled with an interest. i 
Whatever construction of this power might be thought by 
us best calculated to effect the ‘intention of the testator, 
the weight of authorities seems to be, that antecedently to 
the statute of 2lst Henry 8th, c. 4, it would not have been 
regarded as a power so attached to the office of executor, 
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as that -it. might be exercised by one only of them, if a. 
he alone accepted the office. Many inconveniences’ resulted 
from the narrow construction which the Courts*thgught = 
themselves bound to give to such powers; and the pre- Seance 
amble to. the statute of 2lst Henry 8, c. 4, complains 
grievously of the evils thereby occasioned. It recites in 
language of strong reprobation, that many persons have 
by their last wills and testaments willed and declared 
their lands to be sold by their executors, for the payment 
of their debts, performance of their legacies, necessary and 
convenient finding of their wives, virtuous bringing up of 
their children, and for other charitable deeds ; and not- 
withstanding such trust and confidence so by them put in 
their executors, some of them, willing to accomplish that 
trust, have accepted and taken upon them the charge of 
the said testament, and have been ready to fulfil all things 
therein contained, and the residue of them, uncharitably, 
contrary to the trust reposed in them, have refused to 
intermeddle in any wise with the execution of the will, or 
with thesale of such lands so willed to be sold: and it 
further recites, that a bargain and sale of such lands, — 
“after the opinion of divers persons,” can in no wise be 
good and effectual in the law, unless the same be made by 
the whole number of the executors named to and for the 
same, by reason whereof the laudable purposes of such 
testators have been disappointed. After setting forth 
these mischiefs, for remedy thereof the statute enacts, that 
where part of the executors named in any such testament, 
of any such person so making or declaring any such will 
of lands to be sold by his executors after his death “do 
refuse to take upon him or them the administration and 
charge of the same testament and last will,” “ then all bar- 
gains and sales of such lands.so willed to be sold by the 
executors of any testator, as well heretofore made, as here- 
after to be made by him or them only that so doth accept, 
or that heretofore hath accepted and taken upon him or 
them any such care or charge of administration of any 
such will, shall be as good and as effectual in the law, as 
if all the residue of the same executors named in the said 
testament, so refusing the administration of the same 





























































Drona, testament, had joined inthe maki i 
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sale, &e.” A proviso is), 
time thereafter to bargain, on fiat 30 ale, any lands, ée., 


tofore made, otherwise than they might d by the course 
of the common law, afore the making of the act. — 
The question as to the valid execution of: the power 
depends upon the proper exposition to be given to this 
statute. On the part of the lessors of the plaintiff, it is- 
insisted, that a sale by less than the whole umber of the 
executors is not thereby legalised, unless those not joining . 
therein have renounced the office of executors before the . 
ordinary. In support of this pate ae 
cited to show, that the Spiritual Court requires 4 
renunciation by executors, before it will grant administr a 
tion with the will annexed, because of thei ited usa ‘ae Bs 
the office ; and it is argued, that this settled practiceshows 
that nothing less than such a renunciation can be a 
a refusal, and that therefore the statute, when it 'speaks“of 
a refusal to take the administration and sof the 
will,” must be understood to speak of a ! a 
that solemn act which the pial Cort ea 
a refusal. There are many a aa 
to believe, that this position is not * 
‘elite hath no power to-grant administ: a 
cases of intestacy. If a man make a will, ae ont 
an executor, the will is a ee ee 
the ordinary to the care of an administrator by him 
appointed to see it faithfully executed. If in the ‘will, 
executors be named, these, by virtue of the will, take the 
legal interest in the testator’s goods and chattels, and untif 
this interest be released, disclaimed or abandoned, there is : 
no intestacy. In the case of a testament, such a release, © J * 
disclaimer or abandonment is indispensable, to give the 
ordinary jurisdiction to appoint an administrator. It is : 
essential, therefore, to the validity of a grant of letters 
of administration, that they show either that the deceased 
died intestate, or that he has become intestate, by reason 
of the death or refusal of the trust, by those whom the 
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deceased named to execute his will. The ordinary hath Dzceuser, 
very properly established certain rules of evidence by va 
78 which the fact-of.such refusal may be made out to-his — 
iy entire satisfaction. The renunciation of the office before Sranxs. 
f him is one mode by which it can be clearly testified. It 
may also be done by a writing addressed to the ordinary 4 
. o and filed or recorded in his Court. ; 
. And so it may be by failing to appear to a citation calling 
on the executor or executors nominated, to come forward, 
and accept the executorship. However made to appear, 
he adjudges that the executor or executors have refused to 
prove the testament. Had the statute contemplated such 
nunci as indispensable, it can scarcely be 
sheve , that it would not have used the appropriate 
‘ms, ¥ refused the probate of the will before the ordinary.” , 
it allades not in the slightest degree to the usages or 
tions of the Spiritual Court. It legislates upon a 
‘of lands—over which that Court had The pro- 
jon. It purposes to correct what it deems a Perot, 
mischievous ‘doctrine of the Courts of Common Law in the qual f- 
relation toa matter whereof these Courts can take cogni- << $b 
zance, atid undertakes to make a new law, which is to be tors in the ; 
we observed. These Courts, in inquiring whether a og 
Wergiven bya devisor had or had not been validly not neces- 
uted, > as to pass his real estate, were not under a ox Fyn 
pesity to notice what had been done respecting the will cvtin of « 
» Spir Court. Its probate there in no respect lands con- 
seted it as a will of lands. The qualification of the execu- fered on 
tors there was wholly unnecessary to the execution of the Sees by the 
powers which the will gave them over lands; and their ¥" a 
renunciation of the office in no respect took dway any of renuncia- 
those powers, unless from the words of the will, it appeared tion + og 
that the powers were given to them simply as executors. asda 
4 2 The Courts of law, after, as before the statute, had to {Prive 
"1 © determine on these powers, and their valid execution, by right to 
i rules distinct from, and unconnected with, the rules of the “°n" 
Spiritual Courts. By the common law, the execution Cn a 
the power was invalid, if all the donees of the power did given 
| not join therein. The statute introduced a modification, tm! ata 
which rendered it unnecessary for those to join, who ezecutors. 
refused to take upon themselves the administration and 
VOL. I. 51 
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decline acting, and practically refuse the execution of the 
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Docaiteen, charge of the will. pe nies aC tof suck al was 
SB averred, the truth of “se mént was to be. ascertained 
Weep . by the proper triers, and ugh the medium of any 
Sranué. evidence, which, by the rules, of the eommon: law, was 


competent to establish the fact. The” anqui . 
matter in pais. Whatever respect the.Courts of law | 
might yield to the acts of the ordinary within the sphere . 9 
of his jurisdiction, they would never surrender to himthe 4] 
determination of a fact which affected the rights of ~~ - 
parties litigant, before them, and on a subject of which 
they had exclusive jurisdiction. The probate of the will 
might be received as evidence that those who so proved it 
had accepted the care and charge of the admini: | 
the will of the deceased—and a ren ition ; be! 
ordinary would be evidence that they had « C 
charge of administering the personal esta 
testator. But notwithstanding the probate, 
be, that they had refused to join inthe sale of the lands. 
and notwithstanding the renunciation, it might be, that ~ 
they had intermeddled with the execution of the will. The — 
construction contended for, would, not:be i in accordance ‘ 
with that liberal spirit which should govern in the inter- 
pretation of statutes of a benignant ppnaeeinte' nines | 
purpose of the statute is to t 
from a rigid construction of these. textnent 
rities, and it is the rule of law, so to € 
suppress these mischiefs, and apply i its. 
nthe pomer of ene orice ef aaa ar- 
ing to renounce before the ordinary, still to 1g back, 



















trust, and those willing to perform it were yet powerless, - 
notwithstanding the statute, but little, would. have been . F 
accomplished for insuring the execution of, the. testator’s . io 
purposes. No adjudication has been cited in support of 

this position, nor is it upheld by the authority of any 
respectable elementary writer. In the case of Bonafault q 
v. Greenfield, 1 Lev. 60; Cro. Eliz. 80, one of the execu- i 
tors had refused to take out administration, or to inter- 
meddle with the estate, or to join in the sale, but had not) =, 
renounced before the ordinary, or disclaimed by deed. The 
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Court thought that a wale by the other executors was good, Drerwnrr, 


at common Taw, because it satisfied the words of the will, 


_ 1835. 


————— 


but they held, that however that might be, the statute made boi 





by Mr. Justice*Hotroyp, in Townson v. Tickell, 3 Bar. 
& Ald. 31; 5 Eng. Com: Law Rep. 219, and reasoning 
by analogy, he infers from it, that where an estate is 
devised to two beneficially, and by name, one may refuse 
the estate by matter in pais without a disclaimer, either 
by deed, or of record. The text writers lay down the 
rule‘in broad terms, that Where some refuse to act, the 
executors accepting the trust may sell. Co. Lit. 113, a. 
6 Cruise's Dig. 456; 4 Kent’s Com. 320; Perkins, page 
238;"see. 545, is still more pointed. “Ifa man maketh 
his will, and maketh two executors, and willeth that his 
| sell his. land, &c., and dieth, and one of 










ees 
1 ee Stak 


3 Mum. 345, and Nelson v. Carrington, 4 


J 


Henry 8th, where the others refused to take 

themselves the <harge or administration thereof, and 

that such refusal may be found, either ‘from declarations 
in pais, or may be presumed, asin other cases. But what- 
‘ever may be the law elsewhere, with us it is settled. Here, 
“the question cannot be considered as an open questioh. In 


Paki b s been decided, that a conveyance by __ 
itors named in the will, is justified by the ~~ 


is quoted, as of undoubted authority, Spsrxs. | 


Dénexdem. Marr v. Peay, 2 Murph. 84, the Supreme Court py. case of 
of this state, under its former organization, declared the Marr v. 
law to be, that a renunciation in the Court of Probate More. 84, 
furnished evidence of the refusal mentioned in the statute ; *pproved. 


but was not indispensable evidence. In the subsequent 
case of Debow v. Hodge, 1 Car. Law Reps. 368, the same 
doctrine is very plainly recognized. This exposition had 
been long before given by a learned Judge on the Circuit, 
as will be seen in Miller v. White, Taylor’s Rep. 309. It 
is here, then, a fixed rule of property, that where a power 
is given to executors to sell lands, it is sufficient that the 
acting executor or executors living at the time, make the 
sale. 
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ax. a refusal by the other executorayas justif xd the 6 
by him who alone proved the anh It ie ednitted, that 
Judith Bozman’s refusal of the office sufficiently appears. 
It is alleged, however, that Currell had only forborne ‘to 
" execute the office, and omitted to join in the sale, but had not 
“A frhear- efused the one or the other, This objection also appears to 





ot aa ment of his estate after his decease, the nature of the office 
vr? calls for prompt action. The duties arise immediately 
proved, is upon the death of the testator ; and a forbearance to enter 
dig ote presumptive evidence of a refusal to accept th 
woth his testament. A renunciation of record is clearly @ 
trast, of such refusal ; yet if Currell had in‘this pase actt 
But ifan renounced, it is not to be questioned, bat. he mig 
actually come forward the next day, and t ih « 
frecord, and entered upon the execution of ite unctions. 
hemay _— renunciation then would have amounted to no! 

forward,  & declining at that time to act as executor. olor 

qualify and fore, as he declines, he refuses. Now our uws prescri 
alan only regular way in which the of the « 
pon of the be testified. No person, says the act of 1715, (J ev. ch. I 
his office. sec. 4,) shall presume, under a penalty therein e : 
to enter upon the administration of a deceused parson’s 
estate, without letters testamentary; and the secretary 
shall not issue such letters, until the executor shall have: 
sworn to execute the will of the deceased. His interfe- 
rence, without taking out letters, or swearing to execute 
the will, would unquestionably subject him to: the respon- 
sibilities of an executor, and might, perhaps, notwithstand- 
ing the impropriety of such conduct, constitute him a full 
executor. But, at all events, such an interference is not 
to be presumed. The forbearing to qualify is therefore 
prima facie evidence of refusal. But if he neither qualify 
nor act—if he intermeddle not with the estate of the 
deceased either regularly or irregularly—then the 
evidence of refusal is full. The care and administration 
“ a -% of the testament have been tendered to him by the testator 

and he has declined the acceptance of the trust. 
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ee us not tenable. When a man confides to another the manage- . 


presumP- ypon the execution of them when the will is proved, is . 
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1 the. ofigg aa sed by him, it is not necessary Dzczusrr, 
that itshe ry thas also refused to join in the —— 
sale. This ease’ was expressly settled in the case of Marrv, Yo 
Peay, before } | Sranxs. 


The Court ot opinica, that there is no error in the 
judgment below, and that it should be affirmed with costs. 
- Pur Curuam. Judgment affirmed. 
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ee es 


THOMAS T. ARMSTRONG, Chairman, &c. upon the relation of 
e ee = TOREE MARTIN, ot ol 

A Cam ett WIN teeeteliaia's ouit' against on executor or sdministrator 

‘with the will annexed, for the non-performance or improper execution of a 

‘4 ionary power given in the will. Therefore, where a testator direct- 
ideon should be “raised” and “taken care of,” and “ edu- 








t the dir and care of ” his son James, it was held that an 
ition could ngt be maintained on the bond of the administrators with the 
, ted, for the expenses of such education, though the son James 


\ . “Ti iets 
“. 9" J's < 
. : 


ainistration bond, which had been exe- 
te pes Martin and Joseph Martin, as admin- 
‘with the will annexed, of John Martin, deceased. 
aches assigned, were, that the administrators had 
failed to perform the duties and comply with the directions 
contained inthe following clause of the will, viz.: “And 
now let this be taken as my special will and desire, that my 
three grand-children, John Martin Cloud, Mary Ann 
Cloud, and Jeroam Eliza Cloud, be raised and taken care 
of at the direction and care of my son, James Martin; and 
that the two girls be educated so as to read and write, 
and Martin as hereafter mentioned in this will. I also 
will that John Martin Cloud have at the age of twenty- 
one years, which I now will and bequeath to him, a small 
negro boy by the name of Saunders; also one horse and 
saddle, worth seventy-five dollars; and be educated so as to 
understand and know the English, Latin and Greek lan- 
guages ; and after this far learned, to be got to the study of 
the law, if capacity will allow of it.” s * 
Ist. Because the administrators had failed to supply the oy 



























period for acquiring his education. . 
2nd. Because the administrators had failed to supply 2 
the relator with the necessary funds for instructing him in’ 
the study of the law, and to fare him with the =? .- 
boarding and clothing. — g 
Plea—Conditions performed and not broken, pos 


- Upon the trial of the issue at Stokes, on the last Spring 
Circuit, before his Honor Judge Marrm, evidence was 
‘introduced, the result of which tended to it 
+» . breaches contended for by the relator. It was 1 
ed on the part of the defendants; Ist. that Jam a 
was appointed a testamentary. guardian or or ithe ? 
special purpose of raising, lingered Jucatingthe 
‘relator. That it was a personal trust confi e _. 
* ‘estator to James, and to be exercised by hi r gen ) 
which could not be. controlled PERS i | 
that James, the trustee, being also or the a 
trators, and having funds in his hands, tl 
not liable for the misapplication of th 
trust was once assumed, it coud. ie 
and that the other administrator had no ri 
to interfere in controlling the education. Se 5 
Qnd. That by the will, the: sataacahellaie’ ss tok 
liable to furnish the funds for boarding and clothing, 
during the period of schooling, and that the estate was not 
bound to defray the expenses incurred in acquiring instruc- 
tion in the law, nor for boarding or clothing during that 
_. These objections were overruled by his Honor, who 
instructed the jury, that the trust reposed in James Martin, 
was not such a personal trust as discharged the adminis- a 
trators from complying with the requirements of the will; 
’ ./ and that it was a trust, which though once assumed, might 
“* at will be resigned. That from the construction of the 
will, the testator intended that the relator should be 
furnished with boarding, clothing and schooling, at the 
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Nash, for the'defendants. 
"Badger, for the plaintiff. 


‘Rorrm, Chief Justica-Upon the construction of the A direction 
will, the Court does not doubt, that ander the terms, wo lg 
q “ raised and taken care of,” and “educated,” which are all = mga 
' used by the testator, the board, clothing, and tuition of shall bo, 
4 the. three grand-children, are all to be provided for, while “ aan rrp i 

oon school during their minority. Itis not deemed so clear cated,"cre- 
F a similar bounty is intended for the relator, during the o* 
migh be engaged, after full age, in the study of upon the 
ler provision is made for him at twenty-one, pean 
fords “ that he be got to the study of the law,” ing and ed- 
» rather the expression of the testator’s wish, as tO during 
id-son’s profession, and a request to him to adopt ‘ei ond 

tthe extension ofa further bounty. to him in provid- 
"his support during the term of study. But upon 

it of the benefit intended for the relator, the Court 

es not deem it necessary to pronounce a decided opinion ; 
: whatever it may be, it does not appear to be the 
pe tem by a Jegal tribunal. 

If it be yielded, that a legatee generally can sue on the whether a 
bond of an administrator with the will annexed, for a iagetes can 


he improperly refuses his assent,— prépehiticna, on which *4ministra- 

no opinion is given,—yet the relator in this case has, from the will an- 

the nature of the dispositions in his favour, a difficulty, °° ®* 

which seems to the Court to be insuperable. which the the 
The testator does not bequeath to him a specific thing; —— 

nor even a pecuniary legacy in numero; but provides for 8 

his maintenance and education. The purposes of such a 

charge, naturally imply a discretion, devolving on some 

person. The schools at which a youth should be placed; 

the families in which he should reside; and the quality of ’ 

his apparel, are subjects for selection; and the propriety of 
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a the station of the testator’s family 
iety ; the erte pend the grandson's 
‘ tations, ca Af the testator had. 


Maxmx. got conferred the discretion othe any particular 
person, it is not easy to see how, in a Court aa 
executors or administrators with the will on 
be made answerable for culpable ¢ 
of it. But in this will, the is express 

» gated to the testator’s son,. whom he names. er 
~~ held that this was not a confidence personal to James; but 
that the representatives are bound to see it faithfully exe- 

-. euted, either by him or themselves, and for default, are 

»*~ pesponsible at law. That the estate is chargeable with the 

ese Money needful to the ends directed, is yes “cera 

~~. © and if the fund has not been provided, th 
“= equity would yet order it to be raised, is 
—* But if the estate has once contributed the f 
been placed in the hands which are to 
purposes prescribed by Ne ee 7 : : 












to raise it again; and yet less for making tt 
trator responsible for the unfaithful trustee, ( Mca 
also to be an administrator,) in a trust tov 
specially appointed by the testator himself. 
may be the facts on this part of the case, w 
was provided and set apart for this f 
the hands of James; whether it oe Siete os ee 
quate, or or applied or not, could not goer en zeke inquired 
into in this action, because, in our 

-was entirely in James, and ihe eltor contin Bowed 


‘at law by his determination. 5 
Courts Courts of equity relieve against conditions, and ‘giovent 
pe tage being tinconscientiously taken of their breach or 
cea “jon-performance ; and also control the unreasonable exer- 
Sine by onal _ Rise by one, of a power or discretion which may affect the 
ppt eats of another person. The propriety of assuming to 


tion, ‘hich 7" iew and reverse the determination of one to whom a tes- 
a affect {ator has given a discretion, absolute in terms, upon the 
ests of ano- ground that it was not a reasonable and just determination, 
ther person. though arrived at after fair inquiry, and full deliberation, 
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which the maker,p = repose exclusively ing 
‘individual ed by if. But’ the jurisdiction - * Mane 
tablished ; and upon the facts now appearing, relief would : 
rbe granted inequity, there being no cause what- 
signe for the neglect to provide for the relator; and 
ect or refusal ‘without cause, is, by itself, unrea- 
ible;*and it does not appear that any fund, was in fact 
provided. But'a Court of law, is bound by the terms of Bota Gpurt 
the will; and ‘the acts, right or wrong, of him, to whom pound by 
™ os ong sat to decide, must stand as ‘be term 
re will. At is the testator’s bounty, and must be pba) ' 
a restrictions by him imposed. If he see 
will ‘and judgment of another person, that pa at 
cious, and that judgment, however erro- tin, 
dnable, cannot be controverted at law. 
elf confers an authority or discretion, it means 
8 — not on arbitrary one; and guards its 
: ; 9s for its malicious abuse ; 
cannot limit a discretion, which par- 
¢ shall be unlimited, or to which 
wo ln Damages cannot be given for 
' it, for there is no legal obligation to 
a s exercise upon mistaken, unreasonable 
tives, be set at nought as not being, for 
‘those reason obligatory ; ; because the motives do not im- 
pera but only affect the conscience of the 
party. ‘The C unable to find a case of such a juris- 
diction at law, and knows of no principle on which to base 
> it. For this reason, the judgment of the Supagior Court is 
reversed, and a new trial to be had. 
7 Pr Contam. Judgment reversed. 
WE eth 
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If the owner of a slave binds him as ap 
faithfully serve his master, &c. and” ster 
apprentice a trade, these covenants are ful al 

on one side is no bar to an act iis 
. 4 “s ‘- 
Res wd tornnot to ih pai, e him to be taught, a tr 


; following instrument : « This in ature 
of January, a. p. 1827, between f in 
of the one part, and Benjamin ¢ 
other part; Witnesseth, that the sai 
doth bind unto the said Benjamin O 
named Essex, for the term of three 3 
from the date above 
said negro boy his master shall fa 


at any time from bins ebsile 


eas oh thingy toe geet aod SE It bel 
towards his said master: And the & i Joba D Cla 
doth further agree to furnish the ro boy 
elothing: And the said: 


t, promise and agree to a 










“a ught ee instructed, Pa FP hase 
ya stery of the coach-making business; that -he will 
p the expense of making his clothes, and that he will 
Vide the said negro boy when firient diet and lodging. 
ness whereof, &c. D. Crancy, [u.] 
J. OveRMAN, ive) 














ford, on the last Circuit, before his 

idge Nosrwoop, the plaintiff offered evidence to 

that the slave Essex did not understand the coach- 
busin d expiration of his term of service 
The defendant, on his part, offered 

it he made all proper exertions to 


at that said slave had not capacity aft. 


business. He proved 


sai i Essex, Sale his apprenticeship,” ” 5 


ig 2 8 without the knowledge of 
, woul go to a neighbouring store and pro- 
icat . The defendant offered to prove 
sa he in he would instruct Essex about his 
brea en to punish him if he did not exert 
manag she fat ha sb ag 
would declare care about learning the 
agence “a olil.toihion; nd if be could avoid she 
“Tash, it was alle eared for. ‘This evidence of the decla- 
ations — } rejected by his Honor. Upon the 
idence g je defendant’s counsel insisted that, if the 
ndant had - pees Pantie metion, isl the sine 
not ¢ SS eek 
Gaeidactinateen. Hei 
Lm apnea 
Sear uaahe tance nec cries 
was a valid defence for the defendant. His Honor i 
the jury that the covenants of the plaintiff were nc 
dent and dependent ; pes ORS 


: , 


breach thereof by the plaintiff, it Avas no defence to tl Pe : 
defendant. He also charged the jury that the c im Fk 
of the defendant was absolute, and that he could not ‘be 





404 IN THE SUPREME COURT . 


aa excused from its performance, for want of capacity in the 
boy Essex to learn the coach-making business; but that 


Cusse¥ the jury might take that into re ge 
Ovenuas. the damages, if they. should find for. i Under 


"No counsel appeared for the er + a i 
W. A. Graham, for the plaintiff contendade=. : 
Ist. That the defendant tot: coomehinieesinainss” 
covenant that the apprentice should be. dea rath and 
instructed the art and mystery of the coach-maki -busi-- 
ness; and that this covenant had not been performed; 
) unless the apprentice had become a good w wrk. The 
; lation contains no exceptions, nor d t sim ye 
“loblige the master to endeavour to teach, or t ae ruct in. 
the art of coach-making; but positively under kes <a 


he shall be taught the trade, This wot ke vi 1 yidoney 


the master is not ‘excused by sant ae 
apprentice, or any other of the cireun 

by the evidence, though they were properly: 
estimating damages. Where obra 
which it becomes impossible to pe orm, the 
ance is excused; but where a party covenant 
particular thing, and receives a scompence - 


18 in damages for a ae RES a ie 
rope Parodine v. June, Aleyn, 26. Monkv. 


2 Ld. Ray. 1477. Appleton v. Bink, 5 East, 148. -Shus — 
brick v. Salmon, 3 Burr. 1637.. 1 SeleN. P29  * 
Qdly. The jury were properly instructed, sateen 
nants in apprentice bonds are mutual 
Winston v. Linn, 4 Eng. C. L. Rep. 131. - 
a ERI TEBE. el 
and the authority to enforce obedience is almost unlimited. 
_ Bdly. The idle declarations of the slave, made to the 
other apprentices when the master was absent, and which 
do no appear ever to have come to his knowledge during 
ip, were propegly rejected as res. inter 
§ acta. In Winston v. Linn, the declarations of the 
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Dose ‘ ‘by the law, and those created 

‘When the law imposes a duty, and 

disabled to perform it without any 

defai oat he has no remedy over, the law will 

excuse rece when the’ party, by his own contract, 

imposes" ‘a duty or charge upon himself, he 

is = bound: to perform ‘it, or answer in damages for its non- 

! penrnrtantnnene ag any accident by inevitable 

ecessity. I tl lat r case, the contract constitutes the 

law. be n the: pan , and if it contain no exception, 

= | _ This court agrees, therefore, with 

uc mn holding that the engagement of the 

| dant wa: ‘ad 8 olute ‘binding to the extent of that 

gage ns | Sie aaa him that the cove- 
+ oar ca 

(Seana were mutual 

>not concur in the construction 

ww to the covenant of the defendant. 


“engagement to teach the appren- 


iets to be taught, a trade, is 
ieee the apprentice will learn that 


», the i had the apprentice died on the 
n of the indenture, or had been 
























chs Gane tec divaekonantie 
“lessen the damages; for if an individual © 


the obligation is broken, the extent of the Sebeiuerag: 3 


- which utterly disabled him to . 


sprenice wer adits but only those made ia the Dm 


= " 2. 
-is a well known distinction Ovzaman. 


at eS 


oad Wad himself to insure a certain resultyand 4° 


measure of damages, however the performance may have’” 


lating for more than faithfal, diligent and skilfal ir 


tion.. The case of Winston v. Linn, 4 Eng. C. L. epi. i 


131, which has been cited for the plaintiff, does not cor 





aehtes. 
mf st 
Re . 
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are subjects of investigation; and tl 

tained but through the medium of suc 
The judgment below is to be re on 

awarded. ‘tie 
Per Curiam. 


THE STATE, upon the mtn of SESE DICKENS THE JUS. 
TICES OF PERSON COUNTY. 


Where a clerk, elected prior to the act of 1832, c. eS: 
was in Court, when a person elected under that act was admitted as clerk, 
and made no objections to the Court against such 
dered the books and papers to the new clerk, and likewise 1 ‘to 
tender his bonds, which he was bound by law to renew at that term, it was 

"held, that such conduct amounted to'en ehnadonment of the office, and 
justified the admission ofthe new clerk. 

Where the proceedings under a writ of mandamus are dismissed, the relator 
is ale) lh 2 ae dcamionaaae : 

ae : A wrir a ae obtained at the instance of 
; Dickens, directed to the Justices of the County 


a of Person, commanding them to restore said Dickens 
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to the office 6 C@lerk of their Court} from which he alleged Decsxe, 
he had been illegally ejected, or to signify their reasons for," _ 
failing to-do so. To this writ the Justices made a return’ D™=™* 


prseenit gg in which ey ys ae ay a oe 


regularly admitted into the office, at September term 
of said Court, 1833; and, 2d, Because the said Dickens 
failed at the said term to renew his official bonds, as by 
law, he was: bound to do ; for he had not renewed them 
er Term, 1832; and also, that the said 

did not object to the admission of the said Mason 

into office, b ‘voluntarily surrendered to him the records 
of 58 eke the petition upon which the writ 
anc ah ‘the facts agreed, it appeared, that . 

sted clerk during good behaviour, in 

Sekai gaie to September Term, | 


ednesivigisinn odin the said office, acting as clerk, 


and had 1 gu arly “cnet bonds as required: by law; 


thats tember Tern 1833, when his bonds were again 
to be rene 2 aes rried clerk’s official bonds written out, 
be & o Court, bat did not tender them to the 
Court; oo. f the first acts of the Court at that term, 
was to receive Mason as Clerk; whereupon Dickens, who 
was then sitting at the Clerk’s desk, said to his deputy, but 
not so as to be heard ‘by the Court: “ They have taken 
‘ the office from us, we must give it up;” and retired. It 
appeared, further, that Dickens was not a candidate for 
election before the people; and that at a term subsequent 
——— 1833, he tendered his bonds to the 
when they were refused. 
’ "This case coming on to be heard at Person, on the last . 
Spring Circuit, before his Honor Judge Martin, upon the 
petition, writ, return, and the facts agreed, the proceed- 
ings were dismissed at the comet of the relator, and he 
appealed. hy 
J. WW. Noho, unit PE Mandi Oe thee i 
W. A. Graham, contra. | 
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a Digrm, Judge, after stating the case, proceeded :— This 
case ibs within the reasons of the decision in Williams 


















~~ omers; ante, 61. Dickens was present, and made no 
Justices, Objection to the Court, at the time’ Mason was sworn in, 
._&* “bat suvtendered the books and to him. | He neither 
sit me d the ¢ fice, beeper =~ soit law he was 
Se ‘Sand 40-do, at that term. The abandonment - of 





- the office was conclusive 2to be ‘inferred » O a oeaiaee 
facts. The observations to the deputy were not 
“nicated to the Court, and could ‘not be ‘acted: on by the 
Court ; and consequently cannot affect the decision of this 
Court. The judgment must be affirmed. — ‘nineig Ath. 
In England, the king is cnr th pment a al 
writs of mandamus; and at common lay a 
or paid costs. Though upon di 
costs of the motion was in the discret 
Chit. Prac. 809. In this case, the costs” 
the relator Dickens, it being in the nature of 
Per Curiam. ‘Judgm 






















Simny clined a's ete he apg ate OO 4 forthcoming 
bond, ad that by dosae cf uak GA sae SUE aus 
prevailed on the prosecutor to execute a promissory note fpr the payment 
of a sum of money ; it was held, that the charge was too vague ind uncer- 
tals ta seein Die pee yee SE eee 










Tue defendant was convicted at Masaic we ap last 
Circuit, before his Honor Judge Marri, upon the follow- 
ing indictment, to wit. 

“The Jurors for the state, upon their oaths present, 
that Samuel Fitzgerald, late of, &c., on the.first day of 
~ April, in the year of, &c., then and there being constable 
"of the county aforesaid, by virtue of which office of con- 
stable he, the said’ Samuel Fitzgerald, had levied various 
executions on the property of one Purnel Wrathbone, in 













OF NORTH CAROLINA. 


the county aforesaid,did then and there unlatifally 
pretend to the said Purnel Wrathbone, and one William 
Wrathbone, that accertain paper writing then and there 
presented by him the said Samuel Fitzgerald, to the said 
Purnel Wrathbone_ illiam Wrathbone,.was a bond 


Drormern, 


Frac 


for the delivery of of him the said’ Parnel. 


Wiesnss detente on by him the said Samuel 
Fitzgerald, constable as aforesaid, by virtue of the execu- 
tions aforesaid, on acertain day then and there mentioned 
by him, the said Samuel Fitzgerald ; when in truth and in 
fact, the said paper writing then and there presented by 
_ hien the said Samuel Fitzgerald to them, the said Purnel 
Wrathbone and William Wrathbone, was not a bond for 

4 operty aforesaid, but a promissory 

» for the sum of twenty-six dollars and thirty-seven 

1d by means of which said false affirmation, 
did then and there unlawfally 

‘sig sealed by the said Purnel Wrath- 

n Wrathbone, a promissory note under 

‘said Samuel Fitzgerald, for the sum of 

lars and thirty-seven and a half cents ; and 


nd fe. procure the same to be delivered to 

the saic - Samuel Fitzgerald, by the said Purnel 
bone rg Wrathbone, to the great hin- 

e of | pablic justice, to the evil example of all others 
tae nn and against the peace and 


~——. arrest of the judgment having been sub- 
‘mitted and overruled, the defendant appealed. 


No counsel appeared for the defendant. 
The’ Attorney-General, for the state. 


Gastron, Judge.—The indictment in this case charges, 
that the defendant having, as a constable, levied certain 
executions on the property of the prosecutor, did falsely 
pretend, that.a certain paper writing by him presented to 
the prosecutor and William Wrathbone, was a bond for 


the delivery of property of the prosecutor theretofore - 


lévied on; when in truth and in fact, the same was not a 
bond for the delivery of the said property, but a promis- 
Vou. 1. 53 
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efor the sum of twenty-six dollars and thirty- 
seve and @ half cents; by means of which. false affirma- 
, \wyningetas did unlawfally procure to be signed 
di tor and.the said William, and to 
wi 5 amr wey ® promissory note 
} m"of twenty-six dollars and. thirty- 
sven @nd‘a | YF coaesgn intent to defraud the prose- 
. ar andithe taid Willia It has been ¢ on 
“thie! part” of the state, that this: indictment sufficiently 
; “charges the defendant with having procured from illiterate 
persons, the prosecutor and the said William, the execu- 
tion of a deed to their prejudice, by reading, the instruy = 
ment to them in different words from those in which it. “4 
was written, or by a false representation of i tents. 
It is not impossible, that such are the facts of he 
if they be, and this indictment pecker te 
an arrest of the judgment in this pesestianes 
prosecution in which the charge may 
facts. Inconsidering, however, wheth 
viction warrants the judgment which wa 
we are confined strictly to the reat 
can neither see the offence charged as has be 
nor indeed any offence charged with — w 
Iegal_ _is required in criminal prosecutions. We must inderst 
terme ina Joa] terms in the indictment in their legal sense, unless” — 
must be |, by other sufficient and plain words, an Sper 
rane ate im upon them. The inetrange “ presented” is 
legal not stated to have been prepared as and for a promis- 
less sory note, to be executed by those to whom it-was 
= = presented, but is alleged to be in fact and ‘in truth, a 
ey promissory note. Now a promissory note is a written 
medning is Cngagement promising the payment of money, and 
et ny 7 signed by the party promising. The instrument “ pre- 
pon them. tended,” is not stated to have been represented as one 
prepared for execution as a forthcoming bond, but to 
have been represented as a forthcoming borid for the 
property levied on. To represent it as a bond, is to repre- 
sent it.as a writing obligatory sealed and delivered by the 
obligors. There is no expression or. phrase in the indict- 
ment from which we can perceive that these words “ note” 


«p> 
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and “ bond,” are.vsediin any other than their legal : 

I is not averred;ethat the defendant “ procured?ite%be 

signed and sealed, :ihe paper writing presented, wut’ thar * 
. he procured a note to be executed. for the paym uth 
_ * sum of twenty-six dollars. and. thirty-sevenv@n 

cents. Nor is it ‘averred: that the parties whow 

prevailed on to execute this note were illiterate:p 

or executed a different instrument from, that which” 

understood it to be. Then in legal construction the ix 

ment must. be regarded as charging that the defendant 

tye, aflitrmed, that a note fer the payment of money 

wtheoming bond ; and that by means of such false- 
hood, the defendant deceitfully prevailed on the prosecutor 


and the said William to execute a promissory note, or (as it 
should have been termed) a bond, for the payment of a sum 
2€} Tt is not necessary to inquire whether by 
ns Of such a false affirmation, a cheat or fraud might 
pract: sed under circumstances which would subject 
ende toa -eriminal prosecution ; buf it seems to us 
n a cas where there is no obvious connection 
presult produced and the falsehood practised, 
sho Id be set forth which do connect the a 
c bi tag deceitful practice: It is a general oral tol ta 
: s, that “ the special manner of the whole = 


gone upon ek premises.” Hawkins, b. 

sec, 57. Now it is impossible for us to see, u ihn ae 
vague and defective statement, how a false representation with such 
by the defendant of the nature of an instrument which he wey a 
had and exhibited, or presented, could have induced any rosa 
person to give the defendant a bond for the payment of the co the Court, 
money. It does not judicially appear to us that the that the in 
indictors have not gone on insufficient premises, -We are have not 


obliged, therefore, to declare the judgment, which has been rein 


rendered below, erroneous, and to reverse it. 


Pan Curtam. Judgment reversed. 





neo os ee ) a 
the condition of which was as follows; “ 
of the above obligation is such, that, % 
Samuel Stewart is charged with g ace 


mate child begotten on the body of | uucy Show ; now if 
the same Samuel Stewart, his ener ot wan, 4 
provide for the support and mainte vrais. nha 

to the indemnification of the parish of t ' : 
and shall perform such orders as the « - 

to time make in the premises, then 1 ee 
void, otherwise to remain in full force: an 
breaches of the condition Bre PRs 
Samuel Stewart did not provide for t 
tenance of the said child to the ir 
county; and that he did depen 

court as; were made in the premises. — “The ¢ 

pleaded the general i issue, conditions wbin Ae ay 
tions not broken. The writ was issued the 24th day of 
August, 1832. The plaintiff in support of his case offered 
in evidence the record of the county court which con- 
tained the following entry and orders: “ A Term, 
1831, State v. Samuel Stewart. Bastardy. Mt Shew, 
Pros. The defendant, Samuel Stewart, came into open. 
court and entered into’ bond in the sum of five hundred 
dollars wi vid C. Stewart and Robéft Stewart, | 
securities. by the court that Samuel Stewart pay 
- to Lucy, Siew, the pros. the sum of four dollars instanter ; 
sixteen dollars at August Term, 1832,” &c. No further 


w 3 4 fe5 he. *) i 
7 
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evidence of the.breaches were offered. No oxiidace Ws 

offered that any express notice, o any other: notic except 

what might be inferred frome; he/tecord of ‘the County Sam 
defe dant or-eit of them, ‘ Srewan. 


; according to the act.of 
TDeaecth BOI 2 3. A motion was made to set aside 
the : nomanit, which | being refused, the plaintiff appealed. 


er stating the case, proceeded :—It is 
f that, v Bt Wi for the act passed in the year 
Rev. ch. ae sec. 3) the plaintiff might have sus- 
action a without giving any notice or making any 
r the “ni ney due on the orders made by the 
| d for the breach of the condition 
— Of the ‘bond, the amour | doe on such orders at the date of 
y writ. ie a it is contended that a different remedy is 
at act, and that it must be pursued before 
an be had on the bond for the non-payment of 
on } by the court. It seems not so to 
us. ie third section of the act of 1799 declares, thet 
when the « surt shall charge the reputed father of a bastard 
child with the maintenance as prescribed by the act of | 
1741, (Rev. ch: 30, sec. 10,) and the reputed father shall 
refase or neglect to pay the same, then the County Court 
shall have power (on notice being served ten days before 
the sitting of the court, or returned by the sheriff that the 
defendant is not to be found) to order an execution against 
the goods chattels, lands and tenements, of the said 
reputed father, sufficient to satisfy and’ disharge such 
sum as the county court shall adjudge for the maintenance 
of the bastard child. This summary way of prote , 
against the reputed father (for it does not extend to the 
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Deve, seit is but a cumulative & 


= apes 
Sraw ant, ditions maf’ happen. a 1 
in the county sufficidipto’sati 
by the court, the 6a 
but we cannot 
“suit must be set-asic 


| vio ‘Curiam. 























y,and by no means a 
Ao sue all or either of the 


. 


SAMUEL KELLO et Uxor ». NICHOLAS MAGET. 


without showing the names of the Justices to 
or the exact amount of the penalty of the bond. — 
Guardian bonds being taken by public’ sithority, 
authenticity, and need not be verified by the c 
to merely private instruments, namely, the 
cross-examination of witnesses ; therefore, when the < 

bonds, taken from their proper repository, is " 
necessary to prove the identity of the defendant, 
Pieeserer infer yottorimnanted Pe) Pa nth mo By 
he may use © written memorandum which be hes Semerly anade'tn codet, 
to refresh his memory ; but if after such help, he cannot recollect a parti-, a 
cular fact, the writing is not admissible to supply it. This rule, however, a 
does not apply to proof of written instruments or documents; for where = 
such are lost or destroyed, so that they cannot be produced, a copy of them 
verified in Court by the copyist to have been taken from the original, is q 
admissible even in preference to a professed full recollection of their con- 

' tents by the witness, because such a copy is less liable to error than the. 
memory of the witness. “And 0, for the same reason, an abstract of the 
original, taken and verified in the same way, is admissible, independent of 
the recollectiot of the witness, and even in preference to it, us to the fits % 


: 


Tus was 4 rerrmox, filed undar the act of 1890, ch. 68, : 
entitled, “ An act for the relief of such persons as ey 
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suffer from the destruction of the records of Hertford, ae. 
County, occasioned by, | _ 
clerks’ offices of said County, ¥ : 
that the Court-house, and’clerks’ offices of, the County of i 
Hertford have .been burned ; wehereby the records, and 
public and private muniments of title thercin deposited 
have been entirely destroyed ; : the remedy of the 
mischiefs. ¥ such a ca ust necessarily occasion, 
it is, a other things, el dled, that it shall be: lawful 
* for any person wishing to sue on any bond thus destroyed, 
to obtain j justice by a summary process, filing his petition, 
- ‘Wherein shall be set forth the nature of the bond, the party 
or; parties thereto, and the injury sustained by the; peti- 
from breach of its condition, and requiring from the 
person or. persons complained of to answer the allegations 


io satiric oath. The act, gives authority to the 
urt:to take parol evidence to establish any fact, and to 


‘on the hearing. such remedy as the nature of the 
ay require, or the ends of justice demand. This 
fi d in 1831 ; ; and the plaintiffs, Samuel Kello 

} therein charged, that in the year 1816, 
& Daughtry was appointed by the County 
fore rd, guardian to the petitioner Mary, then 


pp ines ake, whom. the petition named, in the penal a 
sum of ‘ten thousand dollats, or some other large sum, 7 
sufficient to cover the amount of the property of his ward, 
and conditioned for the faithful discharge of his duties as 
geardian: that John Maget and William M. Daughtry 
executed the said bond and sureties with the said guardian: 
that the said guardian had died insolvent, and that there 
was no representative of his estate: that William M. 
Daughtry was also dead, and there was no representative 
of his estate; and that John Maget had died intestate, 
and the defendant, Nicholas Maget, was administrator of 

estate, and hed received assets of his intestate into his 
d hapds to the ainount of twenty thousand dollars, or some 

other large sum. The petit.on averred, that Daughéry, the 
guardian, had wasted the property of his ward to a large 
amount, which he had got into.his possession by virtue of 
his said appointment; and prayed that the defendant 
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might be,eomp answer om oath al thesedilegations; 
and thatithe etenters wishin ‘Such remedy and relief 
as their ‘oa ht require, the ends of justice ©. ” 
, | etition the defendant pat in &n answer, 
d, that he had administered on the 
stand taken into his possession the 
sis intestate; and averred, that after 





















estate of. John Mi 
Personal. estate’o 


te, he had distributed it between the wife and children ‘ 

“of his intestate, before he had any notice of the demgna. Ee 
the petitioners. The answer stated, that the ¢ ace : 
believed, that William E. Daughtry waspoined garda es 
in the year 1816 to the petitioner Mary, but insisted that — 
a subsequent guardian was appointed in 1821 or 1922, 
who had a settlement with Daughtry of his, vardian 4 
and took a deed of trust upon. property o ‘secure the 
amou reon due, sold the p fisfaction 
thereof, and applied, or ought aah me nes oceeds 
to that pur It then proceeded wen de ndant 
acting in a fiduciary character, and not | 
the fucts by which he should be "made Ji 
the petitioners be put to strict proof of th 
bond mentioned in the petition, and what | ition = 
thereof, if any; and all other matters: a nd thin, zs : 
herein admitted to be true.” The ans ; 
matters which it is wnnecessary to eye 
irrelevant to the questions upon which the case turned. = 

_ After various dilatory proceedings, at the Fall Term, a 
1834, of Hertford Superior Court, before his Honor Judge 
Srraneg, an issue of fact was ordered to be made up and = 
submitted to a jury, to wit; “ whether the defendant’s 4 
intestate, John Maget, executed the bond described inthe __ 
petition ?”” Upon the, trial of this issue, the Clerk of the 
County Court was introduced as a witness by the peti- 
tioners, who testified, that within a year before the burn- 
ing of the Court-house, he had been applied to in writing 
by the attorney of the petitioners, for information respect- 
ing the guardian bond of Daughtry, to enable him to ; 
bring suit upon it. A -Jetter was then shown to the 
witness, which he declared t to have been written by him 


















eae 









in answer, and containie the 


contents, whereof the 3 also declared he’believed to 
be true. The witness "was allowed t nine the letter 


















to refresh. his. memoty, and: at 
= remembered to. have searched a of his 
i ve office,.in: compliance with this) cation from the 
= attorney of the petitioners, and‘ found a paper 


.o- to: be filled up with writing, purporting to be the.” 
pape of William E. “Daughtry, signed ‘by 
-in his proper hand-writing, and purporting also 
BO fuer tegae defendant’s intestate: that whether it 
was: actually signed by him or not, the witness could 
not say ; but froma slight knowledge of his handwriting, 

he took it inted at the time, that it was his ; that he 
ho ai man then dead, was the subscribing 















id as to the identity of Ais: signa- 
dic not read the bond over, and of course 
te its contents: he did notJemember the 
bond, or the» persons to whom it was pay- 
ers then offered to read the letter of the 
jicated, in order to show the penalty of the 
name of the justices to whom it was made 
e letter did not profess to set forth the copy 

= ‘Stated the facts of the appointment of 
am Daughtry’as guardian at such a term, and of his entering 
~~ into.a bond in a stated amount ; and stated also, the names 
of his securities to the bond, and the names of thé Justices 
to whom it, was made payable. The reading of the letter 
was. ohjgated to by the defendant, ‘and refused by the 
Court. 

His Honor instructed the jury, “that both at law and 
equity, the plaintiff’s proof, to entitle him to relief, 
must support his allegation ; that the petitioners in this 
case had alleged the execution by the defendant of a bond 
answering a certain description; and it was for them to 
determine whether any satisfactory proof had been 
“J offered, to enable them to find the. affirmative of the 
: issue submitted to them. That that issue was, whether 
the defendant’s intestate had executed the bond described 
VOL. I. 54 
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1835. 





Mager. 


printed, except as to those parts which are usually left 
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Mace. juin: tha they’ were satisfied, that gonie bond had 





’ of all proof that it was payable to the p 
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Drcrweex, pipe pao dusted tate petition 


was. one” sd. By’ certain-persons, payable to certain 
or ten thousand dollars, or some other large 



























been-executed by the defendant's intestate, ices 





the petition, coul say, that it was the bond 
in the petition? and further, if they were. satisfied that it 
was payable to the personsmentioned in the petition, the next 
question would be, for what amount it had been executed ? 
and a verdict, that a bond had been executed, without 
specifying the amount, or reference to anything by which 
its amount could be rendered pepe 0 
nugatory.” The jury returned a thi 
dant’s intestate did not execute thet 
petition.” A motion was | mew tr 
issue, because of the rejection by his Honor 
offered by the plaintiffs, and proper to! » subin 
jury; and because of misdirection to the jur 
trial of the issue. This motion’ » refus 
petition dismissed, the plaintifis appealed. ~~ 
Kinnie, for the plaintiffs. 3 Che "ae Pe 
Fredell and Badger, for the defendant. el 
as Ue 
Gaston, Judge, after stating:thé ean 
have felt some difficalty in the consideration ¢ 
on a point which was not discussed nor raised | 
argument. It is, of course, the duty of Courts to car 
out into full execution the legislative will, so far as | 
ean collect it. In the act by which the | 
this case profess to be regulated, it is declared with suffi- 
cient plainness, that persons who are interested in the 
various office-bonds which are taken by the Court, and 
who deem themselves injured by a breach of their condi- 
tions, may institute suits in their own name in the form of 
@ petition ; that the defendants shall answer to the petitions 
pon oath; and that finally the Court shall decree such 
remedy thereon as the nature of the case shall require and 
the ends of justice may demand. In these respects the 


method of proceeding =e to that which 


* 
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; obtains in our equity jurisprudence. B act also Drcesu sza, 

‘ provides, that parol. evidence shall:be , and. that —/*_. 

' _ “the - process”. shall, summary way, We have Sea 
doubted whether provisions donot dicate a refer- Macer. 

| ence to the'common law mode of proceeding. Atlaw, At liso 

¥ all the allegations of 9, plaintiff, ypt answered by ‘the te 

_ __* defendant’s plea, are confessed. In equity, the charges Plain oe * 






not by the answer, are put in issue. Are we. to ed by the 
consider alleged in the of the execution Sr. ."* 

















acre by the defendants, confessed or confessed. 


dertied ? If the practice at law is to prevail, unquestion- odes 

ably, its execution has not been denied. There: is no potedmit 

rment, siete the allegation of the petitioners is in this Sigal 

intrue. The execution of the bond has not been Pet 

ve of the jury is irrelevant, and the 

ht, to proceed with their case, not- 

anding that verdict. If the equity practice should where an 

> enter aa to the execution of the “wer ia 

= manifestly insufficient. He was bound to answer, ~we Lagh 
nowledge, but also as to his information ap 


etit should be put tostrict proof, or to any th¢ answer, 
roan a el believed to be true. If, artes tg 
he was not only personally ignorant of the matter direct one. 
AERA we erent: ere a 


ea a ig to except to 7 ™ 
“the answer, and compel a full and direct one. Unless, this ment in his 
~bedone, the plaintiff is under the necessity of proving has not 
ar ro anata TG 
admitted by the defendant, although the same amount. of tie 
proof is not required, as is indispensable when the aver- “+ though the 
. » ment has been denied. The legislative intention on this same 

q point is not clearly seen; but we think it reasonable to Sart of 
7 infer, and therefore we do so decide, that as the defendant required, as 
, was compelled to make his defence-in the form prescribed pensable, 
by the usages of equity, the effect of that defence should when the 
be such as by those usages belongs to it, and the trial-of hes been 
the matters put in issue.therein should conform thereto, ‘nied 
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It was then competent for the Court below to order an 
issue to ascertain the truth of any matters charged,-upon .. 
which the conscience of the Court required to be informed. 


Macrr. We disapprove of the terms in which the issue submitted’ 


to the jury was expressed, if those terms be. designed (as 
from the charge of the Judge it appears théy.were,) to 


restrict inquiry to a bond precisely corresponding with ~ ) 


that described in the petition. According to the most 
rigorous course of equity practice, no more is necessary to 
be proved of the matter charged, than what makes out the 
plaintiff’s claim to relief. All-the light which the con- 
science of the Court needed on this part of the rin 
controversy, was information whether the deféndant’s 
intestate had executed a bond for the petitioner Mary, as 
surety for her guardian; and if so, then to what amount the 
penalty extended. If he had, the claim of the petitioners 
was precisely the same, whatever might be the names of 
the justices to whom it was formally made payable. Nor 
was the exact amount of the penalty material. It was: 
important only to know what sum was certainly covered | — 
by it, for that beyond that sum, liability-for the guardian’s 
misconduct did not attach to the defendant’s intestate. . 
As the issues in equity are made up by the Court itself for 
the satisfaction of the Court, and to be tried before the 9 
Court itself, that in question should have been so modified; a 
or the jury so instructed upon it as to enable them to find 
the truth of what was material only, and not defeat the 
great purpose of the inquiry, by confining their attention 
to what was formal and unessential. Perhaps the issue as 
expressed, did not warrant the part of the charge excepted 
to, and the relief of the petitioners on account of the injury 
in this respect sustained, might be to reverse the decree of 
dismission, and send the cause back for further inquiry, 
whether any guardian-bond, and if any, what bond given 
by William E. Daughtry, as guardian for the petitioner 
Mary, was executed by the defendant’s intestate. But it 
is unnecessary to decide this matter distinctly, as for other 
reasons an alias venire must be ordered. 

The finding on the issue is conclusive of the particular 
fact so found, unless the petitioners have just matter of 
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exception, because of the: evidence offered and rejected. — 
The. issue, though single, embraced several matters of 
inquiry. That the guardian-bond, if it ever existed, had 9 
been destroyed, was not a matter to be controverted, for gitar. 
that was declared by the act of the legislature, and a 4 statuteis 
statute is conelusive as to all public facts which it recites. oe: 


Rex v. Sutton, 4 Mau. & Selw. 553. But it was to be Public facts 





whichitre- _ 


inquired, first, whether such a bond had ever been given ; cites. 
secondly, if given, whether the defendant’s intestate was 
one of the obligors ; and finally, what were the contracts 


or terms of the bond. The appointment of Daughtry as hee te 
a! 


sme, oN admitted in the pleadings, and upon that juardian 
appoint a legal presumption arose that he executed a was ap- 


guardiansbond, since such a bond is made a pre-requisite areal . 


to the appointment. The next inquiry in order, was, a 


whether the defendant’s intestate was a party to the bond. that a 
The testimony offered on this part of the controversy, was S°*"dian- 


nd was 


received by the Judge, and submitted to the jury; but it given, 
has here been insisted in argument, that it was so slight, as Se uc 


not to amount to the character of evidence, and to lay no made apre- 
requisite to 


4 , foundation for proving the contents of the bond. We are the appoint- 








of opinion, not only that-there was evidence of the execu- ment. 
tion of the bond by the intestate, proper to be submitted to 
the jury, but evidence, which if believed and not contra- 
dicted nor explained away, warranted the finding of the 
fact. The instrument in question was not a private unau- 
thenticated paper belonging to the petitioners, which had 
been lost by them, or by those to whom they had intrusted 
its custody; it was a bond taken under the act for the 
better care of orphans, and security and management of 
their estates. By that act, authority is given to the Courts 
to take cognizance of the estates of orphans, and to appoint 
guardians to them where it shall be necessary. The Jus- 
tices holding such Courts, are required to take good secu- 
rity of all guardians by them to be appointed, under the 
penalty of being themselves responsible for all damages sus- 
tained by the orphan, for the want of such security. It is 
further directed that the bond shall be made payable to 
the justices present in Court, granting such guardianship, 
the survivors or survivor of them, their executors or admin- 
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Daceust® istrators, for the benefit of the orphan, and that the bond 
—— shall be acknowledged in Court, and caused to be recorded. 
». The instrument which was the subject of inquiry, was an 
Mace?. obligation of this character, taken by a court in the exer- 
cise of a most important power over the estate of an indi- 
vidual incompetent to give consent; acknowledged in 
Court; ordered to be recorded as a perpetual memorial of 
the engagement therein contained, and deposited among the 
records and documents of the Court. It is not in its form 
a recognizance. It is solike it, however, in substance, that 
perhaps it would have been doubtful what was the appro- 
priate remedy to be pursued upon it, had not thes act 
plainly indicated it. The act goes on to provide | t in 
the name of the justices to whom it is made, payable; the 
survivor or survivors of them, their executors or adminis 
trators, any person injured, may and shall at his costs and 
charges, commence and prosecute a suit against such 
guardian, and his securities, executors or administrators, 
and shall and may recover all damages which he has sus- 
tained by the breach of the condition. _ It still; therefore, 
retains its legal character of a bond; is to be sued on as-a 
bond, and is open to the legal defences which may. be 
made against it as such. Whena suit is brought, itsexe- — 
cution may be denied by plea, for it does not import.abso- _ 
. lute verity. But it is yet a document partaking of a public 
nature, taken by public authority, having a high character 
of authenticity, and it requires not that it should be veri- 
fied by the ordinary tests.of truth, applied to merely pri- 
vate instruments, the obligation of an oath and the power 
of cross-examining witnesses, on whose veracity the truth 
of such instruments depends. Confidence is due to it, 
because of the authority of the Court by whom it was - 
taken, and whom the state, in discharge of the parental 
duties which it owes to orphans, has empowered to take it. 
“ Where particular facts are inquired into, and ordered to 
be recorded for the benefit of the public, those who are 
empowered to act in making such investigations and me- 
morials, are in fact, the agents of all the individuals who 
compose the public, and every member of the community 
may be supposed privy to the investigation.” Stark. Evi. 
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195. Prima facie, the document is true. Imposition may Drcexsrs, 
have been practised on the Court, but it is not to be pre- =_— 
sumed. If the original be lost, unquestionably'the recorded ane 
copy of it would be evidence. It would be an absurdity Muacer. 
to suppose that the law had ordered that to be recorded, 

which bore;not the stamp of truth, and had no claim to 
eredit,, If both the original and record be lost, the loss 

may be supplied by proof that they did exist. Whether 

the original be produced, or the record exhibited, or where 

neither remains, and the existence is shown of the original 

as a document acknowledged in Court, recognised as such 

by the act of the Court, and preserved as such among the 

public muniments in the proper repository, no more is 

then demanded to make out the affirmative of the issue, 

than evidence of identity. 

In this case, evidence, tending not only to establish the 
identity of the defendant’s intestate with the individual 
named as one of the obligors, but to establish the actual 
execution of the instrument by him, was given. And 
this was done where the defendant had not ventured to 
say that he disbelieved the fact of execution by his intes- 
tate, nor that he doubted of it, but only that he was not 
personally cognizant of the facts. The remaining inquiry 
On the trial of the issue, was as to the contents of the bond, 
and we are of opinion, that, for that purpose, the letter of 
the clerk, containing an abstract of the bond, was compe- 
tent evidence. When the subject of investigation is the 
occurrence*of certain supposed matters, in relation to 
which a witness professes to possess personal knowledge, 
he must testify fully to the best of his recollection. To 
bring back any forgotten circumstance, to restore a broken 
link of recollection, to refresh his memory, he may be 
allowed the aid of a former memorandum; but if, after 
this help, he obtains no remembrance of facts, distinct from 
the memorandum, he is not admitted to testify to them. 

If that which is offered to refresh his memory, be, itself, 
proper testimony, it is better than any statement he can 
make, founded solely upon it; and if it be not, as generally 
it is not, because not given under the solemn sanction of an 
oath, publicly in court, and with the securities for truth 
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oy presented by a cross-examination, it does not become so by 
being then narrated by the witness. It is- obvious, that 
Knap the court below, in rejecting the letter, acted. upon this rule 
Maerr. of evidence. But, to us it appears, that this ruledoes not 
apply where there is no question as. to* facts, originally 
entrusted to memory, and afterwards obliterated bytime, 
but where the question simply is, as\(@ the contents of a 
written paper, once existing, but since destroyed. Beyond 
doubt, a copy, verified in court by the oath of the copyist; 
to have been taken by himself from the original, would be 
more deserving of reliance, and therefore of higher dignity 
in the scale of evidence than his recollection of thé con- 
tents. In either case, he pretends not to to facts, 
either as an eye or ear-witness of them, but! only 
what the doeument testified; to give, in the absence of the 
original, a faithful resemblance of it, and the copy; which 
was written with the original before him, is better than 
that which he is then to make out from memory. In the 
former, there is less danger of error. The impression is 
there made in durable and unchangeable characters, 
while in the latter it is faint and evanescent, and in a 
measure, at least, taken from the former. In both, our 
reliance for fidelity of resemblance must be placed upon the 
oath of him from whom each alike proceeds. If a fall 
written copy be preferred to a professed full recollection, 
the same preference is due to an abstract or a copy in part, 
over a professed remembrance to the same.extent. The 
former, so far as it goes, has the same siperioradvantages 
of durability and unchangeableness over frail memory, and 
is equally verified by the oath of the witness. It should be 


exhibited to him, not as an aid to his memory, for so far 
as it goes, it is more worthy of confidence than his 
memory, but for the purpose of being authenticated by 
him, as having been faithfully taken. If his memory 
extend beyond what is given in the, abstract, then the 
former may be resorted to, not as more certain, but as 
more full, to supply the deficiencies of the latter. This 
order in the rank of evidence is distinctly recognised by 
Mr. Starkie, in ‘speaking as to the proof of lost deeds. 
Stark. Ev. 341. “ After proof of the due execution of the 
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original, the contents should be proved by means of a Decrmerr, 
counterpart, if. there be one, for this is the next best evi- 1635. 
dence, and it seems that no evidence of a mere copy is #10 
admissible, until proof has been given that the counterpart Macer. 
cannot be produced, althoug such counterpart was not 
stamped. If there be no counterpart, a copy may be 
proved in evidence by any witness who knows that it is a 
copy, from having compared it with the original. If there 
be nocopy, the party may produce an abstract, or give in 
evidence a deed executed by the adversary, in which the 
instrument is recited, or even give parol evidence of the 
contents of a deed.” 

It is the opinion of thiscourt that the decree of dismission 
be reversedjand the verdict of the jury set aside; and that 
the court below should order an alias venire issue to try the 
matters of fact controverted in the cause, which it cannot 
satisfactorily ascertain without the aid of a jury. 


Per Curiam. Decree reversed and new 
trial ordered. 


—p——— 
DEN ex dem. of WILLIAM HURLEY »v. HARDY MORGAN. 


The meaning of a deed as to what land it covers, is a question of law to be 
decided by the court. What are the termini of the lines are points of con- 
struction; where they are, questions of fact. Therefore, it was held to be 
error for the judge to instruct the jury, that, where there was an irrecon- 
cilable difference between a natural boundary and a marked line, it was 
matter of evidence, and not of construction. 

Asa general rule, in questions of boundary, a natural object*has a preference 
over marked lines or corners, and will control them when the natural object 
is of such a nature as cannot easily be mistaken by the parties, either im name 
or situation, as in the case of a river or creek. But the reason of this rule 
does not apply to very small streams, which either have no names, or have 
formerly had a different name from that which they now bear. With 
respect to these, it is open to evidence which stream the parties meant by 
a particular name; and the jury, if satisfied of the fact, from proof of 
possession or the like, may find a stream to be the one meant, although 
not the one bearing the name mentioned in the deed. © 


Tuts was an action of eyecrment brought to recover 
the possession of a tract of land; and upon the trial at 
Davidson on the last Spring Circuit before his Honor Judge 

VoL. 1. 59 
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a Marrtm, the lessor of the plaintiff produced the following 





Houruey 


evidence of title to the land mentioned in his declaration. 
In July, 1774, a grant issued to Charles Thompson for 


Morcax. one hundred acres of land, described as “ beginning at a 


stake among three small hickory saplings, pointers, stand- 
ing on the north-east side of Barnes’ Creek, at the mouth 
of the Rocky Branch, thence N. 10° E. 127 poles to a black 
oak, then N. 80° W. 127 poles to a pine, then S. 10° W. 
127 poles, then S. 80° E. 127 poles to the beginning. The 
plat annexed to the grant, and signed by James Cotton as 
surveyor, reversed the east and west lines of the grant, so 
that by the calls of the grant the land lay on the west side 
of Barnes’ Creek, but according to the plat it would lie on 
the east side of that creek, the general course of which is 
nearly ‘south. The warrant of survey upon which the 
grant issued bore date in 1772, and directed the survey to 
be made on the mouth of the Rocky Branch of 
Creek. Thompson conveyed to James Cotton (the sur- 
veyor) in October, 1774, describing the land as it was 
described in the grant, with the following additional 
particulars, to wit: “including the plantation and. mill — 
whereon I now live.” From Cotton a regular and con- 
nected chain of conveyances was shown down tothe 
plaintiff, in each of which deeds the same boundary was 
called for as that contained in the original. grant. The 
dates of the mesne conveyances from Cot ‘to. the lessor 
of the plaintiff were 1786, 1789, 1817, and 1826. 
% It appeared from the evidence that t pRocky Branch 
entered into Barnes’ Creek about tb of a mile 
north of the northern line of the land’ claimed by the 
plaintiff’s lessor. It appeared also, that Charles Thompson, 
before his conveyance to Cotton in 1774, had built a mill, 
erected a dwelling-house, and cleared a plantation on the 
land now claimed ; and that a continued possession of the 
plantation had been maintained by the plaintiff’s lessor, 
and those under whom he claimed, until a short time before 
the entry and possession of the defendant. The mill had 
decayed and disappeared many years ago. 
It did not appear that a mark was found upon any 
tree corresponding in age with the date of the survey, or 
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the grant, but it was shown that a survey had been made Drcemnrr, 


thirty-one or thirty-two years before this suit was brought, 
the object of which was to find vacant land; and at that 





Horteyr 


time a white oak, now insisted on as the third corner from Moan. 


the beginning, of the original survey, had then marks as a 
corner of considerable age upon it. It was also shown 
that the white oak had been since killed by fire; that a 
red oak was found marked as a corner at the place claimed 
by the plaintiff’s lessor as the first corner from the begin- 
ning. At the second corner from the beginning there was 
a post-oak which either had been before, or was then 
marked as a corner, when one of the conveyances, under 
which thelessor of the plaintiff claimed, to wit, that of 
1817, was made, as it appeared that the land now claimed 
was run for the purpose of making that deed. Afier 
offering some other evidence tending to establish one of the 
corners, the plaintiff’s lessor produced two grants for lands 
adjoining that now claimed, and calling for the lines of the 
tract as claimed by him; one issued in the year 1791, and 
calling for the third and fourth lines; the other in 1801, 
calling for, and proved to have been run according to, ene 
of the lines now contended for. A grant was also shown, 
of a tract of land, to James Cotton (the surveyor of the 
land granted to Thompson), which was issued upon a 
survey made by Cotton himself in 1772, about six months 
after his survey for Thompson ; and according to the calls 
of that grant, nearly the whole of the land granted to 
Thompson would be included in it, if the beginning of 
Thompson’s tract were at the mouth of the Rocky Branch. 

If the mouth of the Rocky Branch be the beginning of 
the grant to Thompson, the land in dispute was not 
within the boundaries of it. If the courses and distances 
set forth in the grant be followed, the land in dispute 
would not be covered by them, although the beginning be 
lower down the creek than the mouth of Rocky Branch, 
and be where plaintiff’s lessor contended it was. The suit 
was commenced in 1829, and a continued possession by 
the plaintiff’s lessor, and those under whom he claimed, of 
fifty-six years, was proved. 

A plat explanatory of the case was made part of it, and 
is represented by the annexed diagram. 
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His Honor, upon this evidence, instructed the jury, 
“ that by construction no preference was given to @ natural 
boundary over a marked line; but where there was in the 
grant a double description by natural | boundary and 
marked line, it was a question of evidence’ to the jury, 
where the two were variant and irreconcilable ; and in 
such a case they must decide which boundary would 
include the land intended to be granted. The course and 
distance in the grant must be followed, unless there was a 
line run and trees marked by the surveyor when the land 
was surveyed for the grant. A plat variant from the 
courses in a grant, would not control it.” 

He also charged, that a grant was presumed to have 
been issued for land afier thirty years possession; but that 
such presumption, even after a longer possession, might be 
repelled by evidence to the contrary. That in this case 

presumption was opposed by the averments of the 
intiff’s lessor, that the grant and mesne conveyances 
under which he claimed, covered the land in dispute. 
That the jury must decide between the presumption of a 
grant from the length of possession, and the evidence 
adduced by the plaintiff himself tending to repel it, whether 
in fact a grant ever did issue. If no grant could be pre- 
sumed, and the land in dispute was not included in the 
grant.and conveyances produced by the plais it''s 
the jury were directed to find for the.defendan 
otherwise to find for the plaintiff. A verdietaw ) 








: mee intiff, and a motion “for a pe) tri 1 va ve 
mi ; the defendant on the ground that the judge had 


erred in instructing the jury that it was matter of evidence 
and not of construction, where an irreconcilable difference 
existed between a natural boundary and a marked line: 
whereas, they should have been told that a natural 
boundary had a preference as a matter of law over a 
marked line. His Honor admitted the error, and would 
have granted a new trial, but it was agreed by the parties 
that, in order to have the questions growing out of the 
case as stated above, settled by the Supreme Court, the 
the new trial should be refused; upon which being done, 
the defendant appealed. 
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In the diagram, the land claimed by the plaintiff is represented by A. B. E. F. 

The land, according to the courses and distances of plaintiff's title-deeds is represented 
by A. B.C. D. 

If run off from the mouth of the Rocky Branch, the land will be represented by K. L. 
M.N., or K. L. P.O., according as the East and West courses are assumed. 

G. H. I. J. represents the tract, if the beginning be opposite the mouth of a small 
branch, near which plaintiff alleges the corner to be. : 

Q. R. S. T. represents the land granted to James Cotton, upon his own survey, in the 


year 1772. 
W. X. Y. Z. is a copy of the plat annexed to Charles Thompson's grant. 
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IN THE SUPREME COURT 
Nash, for the defendant. 


———~ Mendenhall, contra. 


Huacey 
vw 


Morgan. 





Rorrin, Chief Justice—We concur in the opinion 
expressed by his Honor, that he erred in leaving the construc- 
tion of the patent to the jury, to be decided by them upon 
the evidence. The meaning of a deed asto what land it 
covers, or as to what estate it conveys, is equally a ques- 
tion of law, and therefore is to be decided by the Court. 
What are the termini of the lines, are points of construction; 
where they are,,questions of fact. These observations are 
found in so mahy cases as to be familiar, without particu- 
lar references. 

From the manner in which the case is stated, the Court 
supposes that the object of the appeal was not alone to 
obtain a new trial, but also an opinion upon the points on 
which the next trial is expected to furn. So far-as they 
relate to mafters of law, we will give it. 

We likewise think, that: where a natural boundary is 
called for, and marked lines found, (especially if they be 
not called for as found,) the natural object, as the most. 
conspicnous, certain, and permanent, not subject to alterdé - 


tion or destruction, is the most essentialpart of the descrip- 
sSiddlbedrnore perfectly identifies the land, than any other. 
eed been held, that where trees. as well as natu- 


Iehavind 
indary, are calted for in the deed, and the trees’are 










id identified, t they cannot cont ver call, 
ield to it, as in Sandi . Rep. 
v. Powell, 2 Hay. Rep. 349, gene- 


the ed objects, called for, were a creek and a river; 


about which the parties can scarcely be under a mistake, 
as to their situation or name. But the same reason does 
not apply to very small streams, which have no name, or 
may be known by different names, at a remote and recent 
period ; and in such a case—of which the present seems to 
be, probably, a strong example,—we have no doubt, it is 
open to proof upon direct evidence, that two branches have 
borne the same name ; or upon circumstances of possession 


and the like, that the parties have mistaken the name of the 
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particular one, which they intended to make an abuttal of —- 
the land. Under such circumstances, it is a proper . 
instruction to the jury, that they must inquire which stream ner 
the parties call, for instance, “the Rocky Branch;” and Moxean. 
that the one thus meant is the Rocky Branch, which is the 
true terminus. .The opinion of Judge Henperson, in the 
case of Cherry v. Slade, 3 Muph. Rep. 82-96, exhibits our 
views fully ; and the doctrine was practically asserted in 
the case of “ The Cat-tail and Meadow Branch,” which is 
mentioned by him, and was familiar to the profession, who 
were in practice twenty-five years ago. In the present 
case, there appears upon the map to be no less than six 
sinall streams emptying into the creek within less than a 
mile, and but one of them is now known by the particular 
name mentioned in thedeed. But the possession taken by 
Thompson, the grantee, even before the grant issued, and 
his» building a dwelling-house and mill; his conveying to 
Cotton, (who made the survey for him,) in October, 1774, 
(three months after the date of the patent,) by the same 
description, with the addition “ including the plantation 
whereon I now live, with my mills and improvements, and 

tract or parcel of land granted to me by his majes- 
ty’ s letters-patent, bearing date, &c. ;” the possession taken 
by Cotton, and continued by him, and those claiming under 
him, for fifty-six years; the reputation of the boundaries 
according to’ known and visible objects, recognised and 
called for as'éuch, upwards of forty years, in Feed 
of adjacent tractsvof land, altogether form a chain n- 
curring circumstances, the force of which, it would s 
that nothing could repel; and which, if not repelled. adele 
lish the branch, near which the survey, as claimed by the 
plaintiff’s lessor began, to be that called for as “ the Rocky 
Branch.” The naked possession would almost prove it, 
did it stand alone; but when supported by the other facts, 
it seems to be put beyond a question. The same circum- 
stances, together with the form of the plat, and the marked 
trees, show that the calls of the patent for courses, reverse 
the courses actually run; and under that class of cases, of 
which Person v. Roundtree, (cited in Bradford v. Hill, 1 
Hay. Rep. 22,) is the leading one, the patentee may |.old 


























np the land actually surveved. It is true; the plat cannot 





— is by law, annexed to the grant, and always referred to 
Morcay. therein, as being annexed. When, therefore, it appears 


A party This result renders it Sonidllp than an opinion should 
who insists be given upon the views entertained by his Honor, u Fay 


ona 


that a par- the subject of the presumption of conveyances, “Lest 

oo ge should be deemed those of this Court, however, we cannot 
tle in im, forbear from expressing, in general t , our dissent from 
is not there- 

by preclud. them. 


e dee 
ed, either who orn 


Coen the thing in pute, offers an argument, th particular 
— ested the title in him, is precluded, dita Way of 
contending lor. presumption, from insisting that her deed 
oe ore in evidence or presumed, did thus vest it. The™ 


is to 


Caen taken by his Honor. It is indeed g presumption of fact, to 

vour. be deduced by the jury ; but it is deduced upon Jegal prin- 
y ho jery pon legal p 

lt ciples, and may properly be found, and in many cases 


perly, and ought to be found, although the jury and Court may be 
cases, ‘Satisfied that it never was in fact made; and the Court may 
ought to be advise the j jury in proper cases, that reason and the law 


found 
presump. requires them to make it, unless the contrary be proved, in 
Gon, al- , the same manner that they are instructed that killing under 


jury and * certain circumstances, is a killing with malice, or that they 
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control, of itself, the words of the body of the grant, but it 





from it, that the land surveyed is on the east side of the 
first line, it is a circumstance, with others, from which it 
may be inferred, that, in the certificate of the courses, the 
surveyor reversed them by mistake, so as to transpose the 
land, and place it on the west side of that line. 

The Court. i ois ‘therefore very reluctant to set aside a 
verdict, which appears to us to be so just, thatone to the 
contrary can never be expected from any jury. But as 
the Superior Court did, in our opinion, err, and the — 
dant insists on né&being bound by the verdict, we 
withhold a right which strictly Belongs to him; for 
cannot tell upon what ground the jury found, and the point 
on which swe iba they ought to have found for the plain- 
tiff, involves an inquiry of fact, on which this Court cannot 
anticipate their opinion. 


trial, 







tirely incorrect to hold that a party, 
‘a cause, in which he asserts.a title to 


be ground and“hature of the presumption was, we thiok, mis- 
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ought to find a conversion upon evidence of a demand and Drcemerr, 
refusal, if there be nothing more. As the case does not — 

turn on this question, we deem it useless to pursue it fur- 
ther. In the particular circumstances of this case, the Morcan. 


lessor of the plaintiff could not probably avail himself of the court may 
be satisfied 


presumption that a grant had issued, containing proper jt never 
descriptions of the land claimed by him; because his own Was — 
title was a recent one, and by a description in conformity the court 

° - oe * may in- 
to that in the patent of 1774. The effect of the circumstan- 4°) tthe 


ces, so fur as he could use them, is rather to show, what jury that it 
° = t le 
are the true boundaries of the grant of 1774, than that trary 


another one issued. As that is so, the case must go to sume such 





Eurvey 





r tri deed, unless 
another trial. apie 
Per Curiam. Judgment reversed. 3 °° Prov 
. * 
MEMORANDUM. 





At the last session of the General Assembly, Jonn M. , 
Dick, Esq. of Guilford County, and Romvius M. Saun- 
pers, Esq. of the City of Raleigh, were elected Judges of 
the Superior Courts of Law and Equity for this State; the 
former in the place of Judge Seawet, deceased, and the 
latter in the place of Judge Martin, resigned. 


Vou. 1. 56 




















